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PREFACE. 



A BOOK which, in smiall compass, should set forth 
the law of collision, in the plainest language, so 
that, whilst a careful reference at every point to 
the original authorities should render it serviceable 
to members of the legal profession, it might at the 
same time be suitable for the reading of ship- 
owners, and, at any rate, the more instructed class 
of ship-captains, could not fail to be useful, if not 
in diminishing the frequency of collisions, at least 
as tending to prevent hopeless litigation afterwards. 
To write such a book was the object I proposed to 
myself. I am sensible of many deficiencies in the 
execution, for some of which I may perhaps be 
allowed to plead want of leisure. Such as it is, I 
can only hope that this little volume may be found 
of some service, in the absence of anything better 
of the same kind. 

It may reasonably be expected, without any 
merit on the Author^s part, that such a book, 
written at the present time, should be pervaded 
by a uniform spirit of liberal and comprehensive 
equity. For it must consist mainly of a digest 



IV PREFACE. 

of the judgments of Sir Stephen Lushington. 
The thirty years during which that distinguished 
person has presided over the Court of Admiralty 
have witnessed a development of maritime com- 
merce absolutely unique in history, and, with it, a 
correspondingly unique expansion of maritime law. 
It has been a singular felicity which has given us, 
during this whole period, a judge endowed with 
the breadth and flexibility of mind requisite for 
adapting the law maritime to this extraordinary 
growth of commerce, and the change of circum- 
stances to which it has given rise. 

This book was on the point of publication, when 
there appeared a volume of Admiralty Decisions, 
arranged under heads, with the title of " The 
Rule of the Road,'' by Mr. William Holt. The 
additional matter it supplies comes to me, unfor- 
tunately, too late to be arranged under its proper 
heads ; and I can, therefore, only set it down in 
this place as an Addendum. 

The countries which have given in their adhe- 
sion to the English statutory regulations with 
regard to steering rules, lights^ and fog-signals, 
are — Austria, the Argentine Republic, Belgium, 
Brazil, Bremen, Chili, Denmark Proper, the Re- 
public of the Equator, France, Greece, Hamburg, 
Hanover, the Hawaiian Islands, Hayti, Italy, 
Lubeck, Mecklenburg-Schwerin, Morocco, the 
Netherlands, Norway, Oldenburg, Peru, Portugal, 
Prussia, the Roman States, Russia, Schleswig, 



PREFACE. V 

Spain, Sweden, Turkey, the United States, and 
Uruguay (a). 

Although Queen's ships do not fall within the 
terms of these Regulations, it appears that in- 
structions are issued, under the sanction of the 
Lords of the Admiralty, to those in charge of Her 
Majesty's vessels, which are precisely in accordance 
with those regulations. (6) 

A vessel which overtakes another, and which, by 
the statutory rules, is bound to keep out of the 
way of the vessel overtaken, has the option of doing 
so either by porting or starboarding, according to 
circumstances (c). 

To determine the important question whether 
a vessel is meeting another "end-on, or nearly 
end-on," or is crossing at an angle, the court held, 
in two cases, that, before a steamer can be con- 
sidered as crossing the course of another, so as to 
be excused from porting her helm, there must be a 
difference of not less than three points in their 
courses (^. This, however, is not to be taken 
as "an inflexible rule of law ; for the question, 
whether two steamers are " meeting end-on, or 



(a) Holt, 2. See post, chap. 10, p. 186. 
\h) H. M. S. Supply, Holt, 190. 

(c) Great Eastern, Holt, 171 ; Evangeline, Holt, 224. 

(d) Stork, Holt, 163. Fi7ig.al, Holt, 160. 



nearly end-on," eo as to involve the risk of colli^on, 
must in eveiy instance be a question of &ct, 
depending on the circumstances of the particular 
case (a). 

Supposing that a ship, whose duty it is, on 
being apprcKiched by a steamer, to hold on her 
courae, improperly changes It^ it stJH remains the 
duty of the steamer to avoid her if she can ; fiuling 
which, both will be held in feidt (6). 

With regard to lights, — a ship has been held 
in fiiult because the in-board screens of her ade- 
hghts only projected one foot, so that both red and 
green lights were visible at the same time, and 
because her lights were so placed as to be obscured 
1:^ her rigging (c). 

A panic amongst the seamen, not unreasonably 
occa^oned by a collision at night, may, it appears, 
be regarded aa an excuse for their not subse- 
quently using all the means which were reasonably 
within their reach, in order to save their vessel, or 
diminish to the utmcet the damage done by the 
collision (cQ. 

I must likewise express my regret not to have 



(a) Stork, in P. C, Holt, 154 
(6) Omot, Holt, 333. 

(c) Lady of ih* LaJee, Holt, 38. 

(d) lAitiu, Holt, 183 ; Lena, Holt, 216. 



PREFACE, VU 

sooner seen a pamphlet, just published by Mr. 
Harper, of Lloyd's, called " The Rule of the Road 
for Steamers," which contains some important criti- 
cism and useful diagrams. 

In addition to the regular Admiralty Reports, I 
have availed myself of the excellent Reports of 
Admiralty judgments given in Mr. Mitchell's Mari- 
time Register, which appear immediately after the 
judgments delivered, so that the law of collision 
may be considered as brought down almost to the 
present day. I desire also to express my acknow- 
ledgments to Mr. William Byrth, of the Middle 
Temple, for valuable suggestions and assistance. 

llyebpool asd lokdok 

Chambebs, 

Liverpool, May 29, 1867. 
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THE ADMIRALTY LAW 



OP 



COLLISIONS AT SEA. 



INTKODUCTION. 

The importance of diminishing as much as possible 
the risk of collision between ships at sea, which 
involve so much danger to life as well as property, 
has led, in perhaps every civilised community 
amongst whom navigation is practised, to the estab- 
lishing of certain rules for determining the courses 
to be pursued by ships when they are approaching 
or passing one another, the watch or look-out to be 
kept in order to prevent the meetiag unawares, the 
lights to be carried in the dark, and other matters 
of a like nature. Such rules, to be useful, must be 
uniform, not varying with the nationality of the 
ship. Hence, by common consent, there has grown 
up in the course of time a body of general maritime 
customs, regulating matters of this kind (a). The 



(a) This customary law may be termed ^* international" law, not 
perhaps quite correctly. ''General acquiescence by all civilised 
states, is what constitutes international law " (per Dr. Lushington, 
Johanna StoU, I Lush. 308}.' 
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rules thus establiehed are enforced, it may be said, 
in all countriee, by inflicting on thoee who infringe 
them the obligation to make good the damage 
occaaioned by their -wrongdoing to the vessel with 
which their own has come in contact. 

These customary sea rules, and the penalty thus 
provided for the breach of them, are enforced usually 
in Courts of Admiralty, or courts having analc^ous 
powers. In this country, the proper tribunal for 
that purpose is the High Court of Admiralty in 
England and Ireland, and the Court of Session in 
Scotland. 

The Court of Admiralty proceeds upon principles 
of enlarged equity, holding itself very much eman- 
apated from the technicaUties of the commcm law. 
Its principles, as will be seen, differ in some respects 
widely from those adopted in the latter courts. In 
the interpretation of statutes, the rule is that the 
Admiralty Court foUows the courts of common law ; 
and Dr. Ltishington on one occasion said that the 
court would always decide in consonance with a 
series of cases adjudged at common law ; but would 
not be bound by one or two cases, especially if they 
had been doubted by the pro&smon (a). The court 
implicitly obeys a decision of the House of Lords, 
or the Judicial Committee of the Privy Council ; 
which latter constitutes a Court of Appeal from the 
Court of Admiralty. With these limitation^ how- 
ever, tho AdtoiraltT' Court holds itself frw to pro- 
cetxl ent irely on principles <^ its own. 

(a) Jfilm, 1 LoBb. «n. 
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There is a very singulax rule, general and 
of great antiquity, and now firmly settled as the 
law of the Court of Admiralty on this subject, 
yet scarcely to be justified on any grounds of 
natural equity. It is that, when both the colliding 
vessels are in fault, each is to pay one half of the 
damages suffered by the other. This rule has been 
steadily opposed by the Judges of the English 
common law courts, who hold that a wrongdoer 
cannot take advantage of the circumstance that 
the party proceeded against is likewise in fault ; 
but, supposing that his own fault has contributed 
to the collision, must bear his own loss (a). An 
attempt was made to enforce, to a certain ex- 
tent, the doctrine of the common law courts by 
legislation. The Merchant Shipping Act of 1854 
(17 & 18 Vict. c. 104), after laying down certain 
statutory regulations, as to steering, carrying 
lights, and the like, enacted (s, 298) that in 
case of collision resulting from the non-observance 
of such rules, the wrongdoer shoidd not be en- 
titled to recover any damages from the vessel pro- 
ceeded against. It was found, however, that the 
ancient customary rule was too strong for this 
statutory innovation. In the first place, it was 
determined in the Admiralty Court that this legis- 
lation was not binding as against foreign ships run 
into by either foreign or English ships on the high 
seas ; and then, on principles of reciprocity, that it 
was not binding on English ships making claims on 

(a) Dowdl V. Oeneral iSteam Navigation Company, 5 E. & B. 196. 

b2 
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foreigners for such collisions (a). Then it was 
found that a very inequitable result was produced 
by the change ; for, when both ships were in fiiult, 
one for violating a statutory provision, and the 
other for breaking a sea rule existing independently 
of the statute, the latter could recover half dam- 
ages from the former, while the former had no cor- 
responding claim on her part (5). Thus the change 
of law was made partially inoperative, and its effect 
was at once to complicate the law, and, in many 
cases, to work a great injustice. Accordingly, in 
the Merchant Shipping Amendment Act (25 & 26 
Vict. c. 63, s.,29), the clause above referred to was 
repealed, and the old rule of dividing damages was 
re-established (c). As the Admiralty law now 
stands, therefore, the rule is this : if the vessel pro- 
ceeded against is solely in fault (c?), that vessel is 
liable in damages to the other ; if both are in 



(a) See post, c. 10. 

(6) AurorOy 1 Lush. 329. 

(c) See Palestiney 13 W. R. 111. 

(d) " In fault " here means guilty of a fault which has contributed 
to the collision. A ship may be in fault otherwise, even in a 
matter connected with the collision, — as by not rendering assistance 
to the other vessel to save life after the collision, — and yet, apart 
from statute law, recover entire damages against the other {CeU^ 3 
Hagg. 321). It is to be noted, however, that, as regards the illus- 
tration here given, the Act 25 & 26 Yict. c. 63, provides (s. 33), that 
in every case of collision between two ships, it shall be the duty of 
the person in charge of each ship, if and so far as he can do so 
without danger to his own ship, to render to the other ship, her 
master, crew, and passengers (if any), such assistance as may be 
practicable and as may be necessary in order to save them from any 
danger caused by the collision ; and, in case he fails to do so, and 
no reasonable excuse for such failure is shown, the collision shall, in 
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fault, each party may recover from the other one 
half of his damiages ; if neither are in &.ult, the 
collision having resulted from inevitable accident, 
each vessel bears its own loss (a). 

K the cargo in one ship has been lost or damaged 
by a collision, the owner of it may recover the fuU 
amount of his loss if the other ship has been solely 
in fault, or one-half if both ships have been in 
fault : while he is not liable, in the latter case, to 
contribute anything toward^ the damages of the 
other ship, because the master and crew, who are 
the parties directly in fault, are not his servants, 
but those of the shipowner (6). For the remain- 
ing half damage, — or for the whole damage, in case 
the ship in which his goods are laden is solely in 
fault, the cargo owner has his remedy at common 
law against the owner of the ship (c). 

This liability, to make compensation for damage 
done by collision resulting from faulty seamanship. 



the absence of proof to the contrary, be deemed to have been caused 
by his wrongful act, neglect, or default. The effect of this clause is 
that, where there has been such neglect to render assistance after a 
collision, the burden of proof that she was not the ship in fault is 
throijhi upon the vessel so neglecting {Queen of the Orwdlj 7 L. T. 
N. S. 839; 8 Mitchell's Eegister, 240). But to make out that one 
colliding vessel has neglected to render assistance to the other, it is 
in general necessary to show that assistance has been applied for, or 
that the need of it must have been evident {Mexicany 9 Mitch. 
1647). 

(a) Eay v. Le N&ve^ 2 Shaw*s Scotch Appeal Ca. 395 ; De Vaux 
V. Salvador y 4 Ad. & E. 431 ; She^a Abbott, p. 202 ; Monarch, 3 
Hagg. 328 n. ; Woodrop'Sims, 2 Dods. 85. 

(b) Milan, 1 Lush. 398. 

(c) Llo^/d V. General Screw Collier Covwpany, 12 Weekly Beporter, 
882 ; QHU v. Same, 14 Weekly Beporter, 893. 
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is, in the language of the Admiralty Courts regarded 
as a liability of the ship, as a res. The ship in 
fiiult is liable to arrest^ a:nd either must be bailed 
or will be sold to satisfy the demand of the party 
aggrieved. This liability follows the ship even 
after a transfer, and although no notice of the col- 
lision has been given to the purchaser: it not 
being permitted to the owner to evade his liability 
for the acts of his servants by a subsequent sale of 
the ship {ay In one case, wh^e an interval of four 
years had elapsed between the collision and the 
commencement of proceedings, and in the interim 
the ship had been sold, it was held that the ship 
was still liable to arrest^ it appearing that the long 
delay had not arisen from any laches on the part of 
the claimant, but from a diflBculty in finding and 
arresting the ship (6). And, although the persons 
immediately in fault for the collision may not be 
the servants of the shipowner, as, when the ship has 
been demised to a charterer with power to appoint 
his own master and crew, the ship is still liable 
to arrest for the collision damage (c). So, where 
a yacht had been placed for sale in the hands of a 
yachting agent, who took charge of her for a cer- 
tain sum per week, and employed servants of 
his own to moor her, the yacht was held liable to 
Admiralty process for a collision caused by the 
negligence of those servants {d). 

(a) Bold Bucdmgh, 3 W. Rob. 229. 
(6) Europa, 8 Mitch. 240. 

(c) Ticonderoga, Swab. 217. 

(d) Buby Queeriy 1 Lush. 266. 



INTRODUCfnON. 7 

These decisions, however, must not be considered 
as affecting the principle, that the primary ground 
of liabihty for collision damage is, the liability of a 
master for the misconduct of his servants while in 
his employ. This liability extends to acts of negli- 
gence and errors of judgment, but not to wilftil and 
criminal misconduct. Hence, where the master of 
a Liverpool steam tug, having been irritated by 
some dispute about his demand for towage, wilfully 
drove his tug violently several times against the 
quarter of the sloop he had been towing, thereby 
causing her considerable damage, it was decided in 
the Admiralty Court that the tug was not liable to 
arrest on that account (a). The same principle was 
acted upon in a subsequent case, when the master 
of one vessel wilfuHy cut another adrift from her 
moorings, in order to get inside of her (6). " In all 
causes of action,^' said the learned Judge of the Ad- 
miralty Court, ** which may arise from circumstances 
occurring during the ownership of the persons whose 
ship is proceeded against, I apprehend that no suit 
could ever be maintained against a ship when the 
owners were not themselves personally liable, or 
where their personal liability had not been given 
up, as in bottomry bonds, by taking a lien on the 
vessel '^ (c). 

Thus, in restilt, the liability of the ship for col- 
lision damage amounts to this, — ^that the ship, 



(a) Druidy 1 W. Rob. 391. 

(6) Idoy 1 Lush. 6. 

(c) Druid, 1 W. Rob. 399. 
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together with her earnings on the voyage, that is, 
the freight or balance of freight due at the termina- 
tion of the voyage, supposing the ship to be arrested 
at that point, constitute a species of pledge or 
material security for the payment by the shipowner 
for the damage caused by the miBconduct of his 
servants while in his employ, — a pledge which the 
shipowner cannot so alienate as to defeat the rights 
of the injured party. It may be mentioned in this 
place that cargo on board, belonging to the owner 
of the ship, is not liable to arrest for collision 
damage ; the res subject to such liability being 
only the ship and freight (a). 

There is occafflonally a difficulty, after a collision 
at sea, in identifying the ship coUided with. Sup- 
poeing that, by mistake, the wrong ship baa been 
arrested, the Court of Admiralty, making allowance 
for this diflSculty, will not give damages for the 
improper arrest^ unless bad faith or gross negligence 
be proved (6). 

Such, then, are the general principles involved in 
the liability of one dup to another for colhsion 
damage. In the following chapters we shall have 
to consider, in detail, the mode in which these prin- 
ciples are to be worked out in practice : be^nning 
with those regulations which determine the manner 
in which ships are to be steered or otherwise 
handled when they are so approaching one another 
as to be in danger of collision, and the look-out 



(a) Pictor, 1 Luah. 76. 

(6) Svangdiimot, Swab. 381. 
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which is to be kept, and the Hghts which are to be 
carried, in order that those on board either vessel 
may have timely warning of the presence of the 
other : then proceeding to consider those grounds 
of non-liability which may be classed imder the 
head of inevitable accident, or the directions of a 
pilot taken on board by compulsion of law : after 
which will come questions of amount of habUity, 
computation of damages, limitation of Uability by 
statute, and the question to what extent foreign 
shipsj meeting on the high seas, are amenable to 
the mimicipal rules laid down in British Acts of 
Parliament ; and, in conclusion, matters of juris- 
diction and the form of procedure. 



wt 



CHAPTER L 

STEERma BULES FOB SAILING VESSELS AT SEA. 

The subject to be considered, in this and the two 
following chapters is, in what manner should the 
course of a ship be directed, upon approaching 
another ship, for the purpose of avoiding a collision. 
It will be necessary to examine this question under 
two main divisions. We must first enquire how the 
matter stands according to the common law of the 
sea, independent of British statutory directions ; 
and, secondly, to what extent this common sea law 
is modified by statute. This di^on may appeax 
somewhat artificial, but it is unavoidable ; because, 
as will be shewn more at large in its proper place, 
there are some cases, as, for example, when two ships 
of diflFerent nations meet on the high seas, to which 
British legislative enaxjtmente are inappKcable, the 
case lying outside of the limits of statutory juris- 
diction ; whilst in other cases it is essential that the 
statutes should be observed. 

Sect. I. — ITie Common Sea Law. 

The Court of Admiralty, exercising jurisdiction 
over causes of action which arise upon the high 
seas, and exercising it over, or for the benefit of. 
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foreign as well as British ships^ is^ from the nature 
of the case» obliged in many instances to proceed 
upon principles of natural equity, which are sup- 
posed to be independent of municipal law, and to 
be held in common by all mankind There are 
likewise certain customs, which have grown up 
insensibly, or have been adopted by a kind of im- 
memorial convention, amongst seafaring men of 
different countries ; such, for example, as the well- 
known rule that ships which meet one another on 
the high seas shall keep to the right hand instead 
of the left ; a rule which, it is evident, is in itself 
purely arbitrary, though it is indispensable, for the 
avoidance of collisions, that there should be some 
rule, and that it should be observed by the mariners 
of all countries without exception. The province 
of the Court of Admiralty is, as between foreigners 
on the high seas» to administer and enforce these 
general customs, and to develope them, in case of 
need, according to these principles of universal 
equity. To tlus body of customary and equitable 
law, thus independent of local or municipal regula- 
tions, is given the title of " The Common Law of 
the Sea.'' 
Division of We are now to consider, then, in what manner, 
the subject, according to this common law, a ship's course is to 
be directed, when she happens to approach some 
other vessel, whether at rest or in motion, so that 
there is a danger of collision. This question may 
be considered, first, with reference to two vessels 
which meet where there is ample sea room, and when 
both are in motion ; and here the question may be 
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subdivided, according as the vessels are ships under 
sail, steamers going alone^ or steamers having ships 
in tow. After these cases have been disposed of, it 
will be necessary to examine the case of vessels 
which meet in rivers or narrow channels, where 
the course to be adopted may be affected by the 
exigencies of that particular navigation. Then 
comes the case where one of the vessels is stationary, 
or so nearly stationary that for practical purposes 
she may be regarded as a fixed object, th^^t is to 
say, when she is at anchor, or hove-to, or in stays. 
Finally, we shall have to consider the effect of 
exceptional circumstances, by which the application 
of the ordinary rules may have to be modified. 

We are to begin, then, with the case of two ships 
which meet or cross one another's track whilst both 
are under sail : and, first, with, the case in which 
they meet end-on, that is to say, in courses which 
are directly or nearly opposite to one another. 

The rule in this case is, that the vessels are to ships meetin 
pass one another so that each shall keep to its own by*portmg \he 
right hand. This result is obtained by putting the ^®^°^- 
helm of each vessel to jport. It is perhaps neces- 
sary to explain to the non-nautical reader that 
larboard or "port'' means left-hand, and " starboard '^ 
right, and the effect of putting a ship's tiller to 
the left, or " porting the helm," is to make the ship 
turn towards the right.' Thus, where there is 
danger of collision, the first impulse of a sailor, and, 
in the majority of cases, the proper measure to take 
is to port the helm. The exceptions to this rule, 
however, are of considerable importance. 
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Ship going 
free makes 
▼ay for close- 
hauled ship. 



When both 
are close- 
hauled, ship 
on port tack 
makes way for 
the other. 




In the first place, when a ship is closehauled, that 
is to say, sailing as near to the wind as she can, the 
inconvenience to such a vessel of altering her 
track is so much greater than when she is sailing 
before the wind, or, as it is termed, "gomg free,'' 
that, by ah ancient general custom, when a ship 
closehauled is met by a ship going free, the duty of 
making way so as to avoid a collision is cast exclu* 

sively upon the latter. Thus 
in the accompanying diagram, 
where the wind is blowing from 
the North, and the ship A is 
sailing towards the North-east, 
" hugging the wind," or " closehauled,'' or " sailing 
near the wind," that is to say, keeping a course as 
Northerly as the filling of her sails will permit, 
while the ship B is coming down from the North- 
east, having the wind abaft her beam, the former 
vessel is at liberty to continue her course without 
altering her helm, while the latter, must put her 
helm to port, and make room for A by running 
along the track B C. The reason is that, by porting, 
A would lose ground which might not be regained 
for a great length of time, whilst B can quickly 
return to her original track, having the wind in her 
favour, or " abaft the beam " (a). « 

When both the ships which meet are closehauled, 
then that which is on the starboard tack continues 



(a) Woodrop-sims, 2 Dods. 86. It is no excuse for a breach of 
this rule that the crew of the " free " ship were at the time on the 
yards, reefing sails {Hope, 1 W. Rob. 156). 




■Ml* 



BAIUNG YESSBLS. 15 

her course, and that which is on the port tack gives 
way, still by porting her hehn. This rule is not 
arbitrary, but is founded on the necessity of the 
case, as will be seen upon ex- . 

planation. The vessel A is on | 

the port tack, that is, having ^f, a 

the wind on her port or left ^^Z^*\.. """'^i:^ 

hand side, looking, as the "^^ 

helmsman looks, from the stem forwards. The vessel 
B is on the starboard tack. It is easy for A to give 
way by porting her helm, because the effect of doing 
so is to go off before the wind, that is, to have the 
wind more in her favour than before, whereas if B 
were to port her helm, her head would be brought 
up against the wind, so as to render her unmanage- 
able ; for she is supposed to be already sailing as 
near the wind as is practicable. The duty of giving 
way, therefore, is in this case imposed exclusively 
upon A, the vessel on the port tack. 

These are the leading principles of the " rule of 
the road,'' as applicable to ships under sail when 
they meet end-on. 

When, instead of meeting end-on, they are cross- swps crossmg 

• 1 1 > J. 1 T_ ••!•/» at aa angle. 

mg one another s tracks, as when one is samng from 
North to South, and another from East to West, 
the rule of porting the helm is no longer in aU 
cases apphcable. It is impossible for two ships 
which are both closehauled to approach each other, 
so as to involve risk of collision, in any direction but 
the one already pointed out; the course of each 
ship, relatively to the wind, being determined by 
the fact that she is closehauled. The only cases we 
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bare here to deal with are, where one is dosehauled 
and the other going free, or where both are going 
to make way free. In the former of these cases, the duty of > 

b/^in^'' making way for the dosehauled ship is stUl cast on ' ! 

aiteni. ^j^g vessel going fre^ but she is to make way, uot 

necessarily by porting her helm, but by going astern 
I of the dosehauled ship. Thus, if 

A is a ship dosehauled on the star- 
board tack, and B a ship going " 
free, the wind being from the 
North, B is to make way for A by 
''••. A going astern of her, which, in the 

^^ case given in the diagram, must I 

be by starboarding her behn, so as to carry her 
along the track B C. 

The following, then, are the common law rules 
of the sea as to steering, — that is to say, these are 
the rules as they exist independently of statutory i 

enactments. | 

Bule 1. — ^Wheu two ships, each having the 
wind free, meet end-on, or nearly end-on, 
each is to port the helm (a). 
Rule 2. — When two ships, one of which is 
dosehauled and the other going free, meet 
end-on, or nearly end-on, the ship which is ■ 

going free must make way for the other by | 

porting her helm (6). 
Rvle 3. — When two ships, both dosehauled, 



(a) WSliami t. Chock, 14 Moore F. C. a 202 ; Victoria, 9 
Mitch. 7fil. 

(b) Woodrop-nm», 2 Doda. 66 ; Speed, 2 W. Bob. 229. 



mi^mmam 
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meet end-on, or nearly end-on, the ship 
which is on the port tack must make way 
for the other by porting her helm (a) . 
JRule 4.— When a ship which has the vnnd 
ftee is, not meeting end-on, but crossing the 
track of a dosehauled ship, the former is to 
give way to the latter by going astern of 
her (6). 

4 

These Eules, it will be observed, have two points 
undetermined, viz. : what should be done by the 
vessel which is given way to, in the second and 
third cases; and what is to be done when two 
vessels, both having the wind free, meet at different 
angles. 

Generally, a dosehauled ship on either tack Th© ship to 
which meets a ship running free, and a ship close- ^her^^es 
hauled on the starboard tack which meets a vessel ^^ ™"^*' 

generally 

dosehauled on the opposite tack, may, and indeed keep her 



X/2 <^uglit to, keep her course, so long as the danger of 
collision lasts, without alteration. The only ex- 
ceptions that can be allowed to this rule are such 
as may tend to diminish the danger of collision. 
Thus, if a ship dosehauled on the port tack meets 
(that is, meets end-on, or nearly end-on) a vessel, as 
to which it is doubtful whether she is dosehauled 
or running free, the former, it has been decided. 



course. 



(a) Shannon, 2 Hagg. 174 ; Baron Hofherg^ 3 Hagg. 215 ; Alex- 
ander Wise, 2 W. Eob. 65 ; Harriet, 1 W. Bob. 185 ; Lady Anne, 
15 Jurist, 18. 

(6) James Wait, 2 W. Rob. 279 ; Rose, 2 W. Rob. 1 ; QazeUe, 
2 W. Rob. 517 ; Loitdon Packet, 2 W. Rob. 216. 

C 



y 
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ought to port her helm ; and, if she does not, will 
not be held excused from blame, even upon its 
being proved that the other ship was in fact run- 
ning fi^e (a). On the other hand, if the closehauled 
ship is on the starboard tack, it would seem that 
she is always entitled, and perhaps always bound, 
to hold on her course without alteration (6). 1£, 
indeed, she is not sailing quite close to the wind, 
but can go a point or two nearer and still remain 
under command, then, if she is meeting a ship end- 
on, her helm ought to be slightly ported, so as 
to get as near the wind as she properly can ; 



(a) Ann and Mary, 2 W. Eob. 189 ; Traveler, 2 W. Rob. 197. 

(&) Thus, where a ship closehauled on the starlxKu-d-tack hore 
up and wore, she was held to be in fault. " She ehould," said Sir 
John Nicholl, " according to the well-known rule, have held on her 
course" {Jupiter, 3 Hagg. 321). The question has frequently been 
considered in the Admiralty Court, whether a starboard-tack 
vessel ia justified in persistently holding on her course after it is 
evident that the doing so must lead to a collision. In bvour of her 
doing so are urged the advantages of adhering to fixed rales, and 
the danger of allowiog a departure from them, particularly with 
regard to ships at sea, on any pretext whatever ; while against this 
view stress is laid on the absurdity of contending that a vessel maj' 
be justified in wilfiilly running into another when she can avoid it. 
The principle to be eifjscted from the decisions on this head 
appears to be, that the starboard-tack vessel which continues in her 
course ia so for primA facie in the right, that the proof lies with the 
Other party to shew that she ouglit to have deviated from it; and 
tliis can only be by shewing beyond doubt that she would have 
been safe in so deviating, whatever course the other vessel might 
have taken. It is rarely, if ever, that this can be proved, at any 
rata when the starboard- tack vessel is reqnired to starboard her 
helm, or to throw herself in stays (see Commerce, 3 W. Rob. 287 ; 
Senngapatam, cited 11 Jurist, 998 ; Test, 11 Jurist, 998 ; Dumfries, 
Swalj. 63, 126 ; MtAUe, Swab, 73, 127 ; Bect,,r, 8 Mitch. 815 ; 
CattUian, 9 Alitoh. 1490). 
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because, as in this case the other ship, whether free 
or closehauled, is bound to port likewise, such a 
measure on the part of the starboard tack ship 
must always diminish, and cannot augment, the 
risk of a collision (a). If, however, the other ship is 
approaching, not end-on but at an angle, then, 
under some circumstances, it would be a fault for 
the starboard-tack vessel to port ; as this might 
disturb the manoeuvres of the other ship, whose 
duty it is to go astern of her (6). 

When two vessels under sail, each having the when two 
wind free, are crossing eaoh other^s track, not inning free 
meeting end-on, it does not appear that any general ^^^^ 
rule, founded on the common law of the sea, can 
be gathered from the Admiralty Court decisiona 
There is, however, a statutory rule; and it may 
fairly be presumed that this rule is intended as 
simply declaratory of existing nautical customs. 
This rule is found in Article 1 of the Eegulations 



at an 



{a) Bast Lotkiany 1 Lush. 247. In the case of the JWy Anne, 
two closehauled vessels meeting were very near before they saw 
each other : the port-tack vessel immediately ported her helm ; the 
starl?oard-tack vessel did nothing, although she might, by slightly 
porting, have brought herself somewhat nearer to the wind, and so 
have avoided the collision ; and in this case the starboard-tack 
vessel was pronounced solely in fault (7 Notes of Cases, 364). This 
must be considered a somewhat exceptional case ; not, indeed, that 
it contradicts what is stated in the text ; but the great body of 
decisions established that the starboard-tack vessel is almost always 
in the right, by the common sea-law, if she holds on her course. 

(p) Cleadon, 1 Lush. 162. Where a foreign vessel, closehauled on 
the starboard-tack, approaches another vessel at night, she is bound 
to keep her course ; porting may, under some circumstances, be an 
injudicious manoeuvre {Stevens v. Oourley^ 14 Moore, P. C. C. 92.) 

c2 
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issued in 1863 by the Board of Trade, in pursuance 
of the Merchant Shipping Act Amendment Act^ 
1862; and is as follows: — "When two sailing 
ships are crossing so as to involve risk of collision, 
then, if they have the wind on different sides^ the 
ship with the wind on the port side shall keep out 
of the way of the ship with the wind on the star- 
board side; but if they have the wind on the 
same side» or if one of them has the wind afl» the 
ship which is to windward shall keep out of the 
way of the ship which is to leeward" 

Sect. 2. — Statutory 'Regulations. 

In the next place are to be considered those 
modifications of the common sea law, as affecting 
the courses to be steered by sailing ships which 
meet where there is open sea-way (for the subject 
of river navigation or navigation in narrow chan- 
nels is to be treated separately), which have been 
introduced by Act of Parliament. 
Extent of How far the jurisdiction of Parliament extends^ 

jwiidi^on. particularly as regards foreign ships meeting on the 

high seas, is a question which wiQ be made the 
subject of a separate chapter. It is enough here 
to say that the statutory Regulations are binding as 
between British ships everywhere, and as regards 
foreign ships whenever they encounter each other 
in British waters, and, in certain cases, even upon 
the high seas (a). 



(a) It is to be borne in mind throughout that the Merchant 
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It is probable that the intentioii of those who 
framed the statutory Regulations which are now to 
be considered, was, not to introduce changes in the 
common law of the sea, but simply to furnish a 
clear concise declaration of that law. It is always 
diffictilt, however, thus to codify a branch of cus- 
tomary law, particularly when that law is in a state 
of imperfect development, without making some, 
perhaps unintentional, changes in it ; the words 
used being found to provide for cases not originally 
contemplated. It will be found that something of 
this kind has taken place with these regulations. 

In the Merchant Shipping Act ofl853(l7&18 Bniesintro- 
Vict. c. 104, a 296), which was the first attempt to fi^^ie^c^t 
codify this branch of the law, it was enacted that Shipping Act. 
"whenever any ship, .... proceeding in 
oixe direction, meets another ship . . . pro- 
ceeding in another direction, so that if both ships 
were to continue their respective courses they would 
pass so near as to involve any risk of a collision, 
the helms of both ships shall be put to port, so as 
pass to the port side of each other ; and this rule 
shall be obeyed by . . . all sailing ships^ 
whether on the port or starboard tack, and whether 
closehauled or not, unless the circumstances of the 
case are such as to render a departure from the rule 
necessary in order to avoid immediate danger, and 
subject also to 1}he proviso that due regard shall 
be had to the dangers of navigation, and, as regards 



Shipping Acts, and the regulations founded on them, do not apply 
to Queen's ships (The Topaze, 12 Weekly Beporter, 923). 
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sailing ahipe on the etarboard tad:: doeehauled, to 
the keeping such ships under command.'* 

It is unnecessaiy to point out the obvious defects 
of this clause, which, indeed, had it been practicable 
really to cany the clause into operation, must have 
either revolutionized the law of the sea, or thrown 
the matter into hopekas confuraon. The dause 
was by degrees rendered innocuous by constructions 
put upon it in the Admiralty Court, in which a 
certain neceesaiy violence was done to the plain 
language of the Act (a), and it has sdnce been 
refdaced by a clause better susceptible of bdng 
carried into effect. 

The Merchant Shipping Amendment Act, 1863, 
enacted (clause 25), that on and after June 1st, 1863, 
the R^ulations given in table C. of the schedule 
should have the force of law, but that " Her Majesty 
may from time to time, on the joint recommenda- 
tion of the Admiralty and the Board of Trade, by 
Order in Council, amml or modify any of the said 
regulations, or make new Eegulations in addition 
thereto or in substitution therefore, and any altera- 
tions in or addition to such Regulations made in 



(a) For example, though the statute in terms seema to applj to 
all cases of ahipa approaching each other from whatever qoarter, 
the Admiralty Court and the Judicial Committee prononnced it 
solely applicable to veaaels meeting eud-on (Indexible, Swab. 3fl ; 
Independence, 1 Lnsh. 277). The diwotdon to port helm, giren in 
the statute, was pronounced inapplicable to veaaels elosehauled on 
tLe s,lail,„aid-ta^k ^JJalcyon, 1 Lush. 101). See also, as iUustrating 
the Ubwal manner ia which the statnte was construed, the Mam., 
mtan. Swab. 123, and the Ericeion, Swab. 39. The fact is, it was 
imposaible to carry out the statute very literally. 
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manner aforesaid shall be of the same force as the 
Regulations in the said schedule." It was further 
enacted (s. 26), that the Board of Trade should 
take certain steps for the issuing and publication of 
the Regulations referred to, and of any alterations 
or additions that might be made, and for furnishing 
copies of them to any owner or master of a ship 
who should apply for them. 

The Regulations issued by the Board of Trade, 
in pursuance of the power thus given, are identical 
with those contained in Table C. of this Act, and 
are as follows : — 

^* Art 11. — If two sailing ships are meeting 
end-on, or nearly end-on, so as to involve risk 
of collision, the helms of both shall be put 
to port, so that each may pass on the port 
side of the other.'' 

''Art. 12. — ^When two sailing ships are cross- 
ing so as to involve risk of collision, then, if 
they have the wind on different sides, the 
ship with the wind on the port side (a), 
shall keep out of the way of the ship with 
the wind on the starboard side, except in 
the case in which the ship with the wind 
on the port side is closehauled, and the other 
ship jfree, in which case the latter ship shall 
keep out of the way ; but, if they have the 
wind on the same side, or if one of them has 
the wind aft, the ship which is to windward 



(a) i, e., the vessel on the port tack. 
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shall keep out of the way of the ship which 
is to leeward.*' 

^Art. 17. — Every vessel overtaking any other 
vessel shall keep out of the way of the said 
last-mentioned vessel^ 

**Art 18. — Where by the above Rules one of 
two ships is to keep out of the way, the 
other is to keep her course, subject to the 
qu alification contained in the following ar- 
ticle." 

**Art. 19. — In obeying and construing these 
Rules^ due regard must be had to all dangers 
of navigation, and due r^ard must also be 
had to any special circumstances which may 
exist in any particular case rendering a 
departure from the above Bules necessary in. 
order to avoid immediate danger.'* 

Differences These Regulations, it will be seen, do not widely 

raiee and the differ from the common law of the sea. Art. 1 1 
^^': seems to impose on dosehauled vessek a more 
absolute obligation to port the helm than that to 
which they are subject by the common sea law. In 
the case of the Surprise^ where a ship dosehauled 
on the starboard tack, meeting another vessel, did 
not port the helm, but continued her course, and a 
collision took place, Dr. Lushington, after quoting 
s. 296 of the Merchant Shipping Act — the Act 
at that time in force, — and after observing that 
nothing could be stronger than that enactment, and 
that although some persons had considered it too 
strong, still it was the law and must be obeyed. 
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proceeded to direct the Trinity Masters that, under 
this section, the only question for them was, whether 
the ship could with safety have complied with the 
rule. She might have been excused for noncom. 
pHance if porting the helm would have occasioned 
immediate danger. But, he said, "if you are of 
opinion that the other vessel was so approaching the 
Surprise that there was a risk of collision, and that 
there was no danger in porting the helm of the 
Surprise^ then I think, according to the statute, 
the Surprise was bound to have ported her 
helm " (a). It is true that this decision is based 
on the clause which has been repealed, but 
Art. 11 of the new Regulations appears to be 
equally peremptory in its terms ; and if it is to 
be construed in the same manner, it appears con- 
siderably to abridge the common law right of the 
ship closehauled on the starboard tack to hold on 
her course without alteration. It can hardly have 
been intended, however, that a ship in such a 
situation should throw herself so far up into the 
wind as to become unmanageable : this extravagant 
appHcation of the statutory rule was expressly 
guarded against in s. 296 of the old Act ; and, 
although in the later Regulations nothing is ex- 
pressed on this head, yet the general terms of Art. 
19 appear sufficient for this purpose. Such a ship, 
however, must, it would seem (under the statute), 
always port her hehn so as to come as close to the 
wind as is consistent with being under command. 



(a) 8 Mitch. 63. 
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Art 12 of the Regulations, laying down rules 
for vessels which cross each other, appears^ so far as 
it goes, to be in conformitj with the common sea 
law. It does not define in what manner one ship 
is to ** keep out of the way '* of the other, so that, 
it may be pi^eumed. the general rule is appUcable. 
that ^^ keepm^: out of the way " means, for the most 
part, going^ of the othL shiP 
Exceptional In conclusion, it is to be pointed out that the 
stances. Steering rules are, by the common sea law, as weU 

as by Art. 19 of the above-mentioned Regulations, 
subject to the limitation that, in the observance of 
them, due regard must be had to the dangers of 
navigation, as well as to any special drcumstances 
which may in particular cases render a departure 
from the rules necessary for the avoiding of im- 
mediate danger. 

For example, a ship is not bound to follow the 
rule, when the doing so would lead to her running 
aground (a). When a collision is inevitable, it is 
always permitted to starboard the helm, or other- 
wise depart from the rule, in order to ease the blow 
or receive it on the strongest part of the ship (5). 
In such a case, as is but reasonable, the onics pro- 



(a) " This is apparent to common sense, as in the case of a vessel 
going so near to a rock or a shore of sand, that^ if she followed the 
rule, she would inevitably become a wreck : no person would say 
the rule was to prevail over the still higher consideration of the 
preservation of property or of hxmian life " (per Dr. Lushington, in 
The Friends, 1 W. Bob. 485.) See also General Navigation Company 
V. Tonkin, 4 Moore, P. C. C. 314. 

(&) Joseph Somes, Swab. 188. 
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bandi rests with the vessel which thus deviates from 
the rule, to show that it was necessary to do so (a). 

In speaking, throughout this chapter, of porting Altering the 
or otherwise altering the position of the helm, the Sf^s"* 
thing intended is, of course, that the ship's course *^"«'^ 
should be altered. Under some circumstances, it 
may be necessa^ for this purpose that some ma- 
noeuvres with the sails should be employed to assist 
the helm ; and, if so, the ship would be held in 
fault should these be neglected. Thus, in one case 
it was held a ship was in fault because, having 
missed stays, the crew did not square the mainyard 
and let her pay off (6) ; and in another, because, 
though the ship's helm was properly ported, she did 
not, when lying-to, throw back her headyards (c). 
In the case of the La Plata, it was not enough, it 
was said, that the helm was ported ; the ship must 
answer her helm (d). 

With regard to the time when the helm is to be Time when 

1,1 1* j.i_ij_ii • helm should 

altered, a medium must be kept between preci- be altered, 
pitancy and procrastination. When a ship is seen 
at a considerable distance, time ought first to be 
taken for perfectly observing her probable course, 
after which any alteration of the helm which may 
be requisite should be made in such good time that 
the vessel may be kept constantly under com- 
mand (e). 



(a) Immaganda Sara Ctcuina, 7 Notes of Caaee, 583. 

(b) Kingstonrb^'Sea, 3 W. Bob. 158. 

(c) James, Swab. 59. 

(d) Swab, £S3. 

(e) LttcertKi, 6 Mitch. 115. 



►- 



CHAPTER 11 

8tbebin0 bulv8 for 8tbauebs akd ships in tow 
(at sea). 

It seems convenient to ti«at in a separate chapter 
of the Bteering rules as affecting steamers or ahips 
in tow of steamers ; under which head it will be 
necessary inddentally to consider the duty of sailing 
ships when they meet steamers, whether the latter 
are going atone or have ships in tow. 

The general principles on this head are, that a 
steamer going alon^ having a locomotive power 
which is independent c^ the wind, and consequently 
being able to leave and return to her course with 
less inconvenience than a sailing vessel, is to be 
treated as a ship that has the wind free, and is 
therefore to make way for a ship closehauled on 
either tack. 

A steamer with a ship in tow is not in the same 
position, since she cannot shift her course with so 
much ease. The result of the deciraons, which are 
given in detail below, appears to be that such a 
vessel 19 bound to make way for a ship closehauled 
on the starboard tack; but, when she meets a ship 
cloaehauled on the port tack, each vessel is to 
make way for the other. Whether a towing steamer 
is bound to make way, or to assist in making way^ 
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for a vessel having the wind free, is a question which 
has not yet, I believe, been the subject of an express 
decision in the courts (a). 

The duty of a steamer, in making way for another 
vessel, is not confined to the action of her helm. 
She may be obliged to slow, or stop, or back her 
engines, according to circumstances. 

We may begin with the case of steamers going 
alone. 

In the oldest case upon the subject^ in 1828, the steamer to 
steamer Shannon^ on the starboard tack, met a ship aaUing YesMi. 
which was on the port tack, and in the argument it 
was contended that the duty of making way rested 
with the latter vessel : but the Trinity Masters 
said that the direction of the wind was of no very " 
great importaiioe, a« the Shannm, not receiving 
her impetus from sails but from steam, should have 
been imder command. Steamboats, they said, from 
their greater power, ought always to give way. 
The Shannon was accordingly condemned in da- 
mages (6). 

In the year 1840, the following Begulation was Trinity ruiea. 
issued by the Trinity Board, after communication 



(a) On this subject of ships in tow, there is, as is pointed out 
below, a variance between the common law of the sea and the 
statutory regulations. 

(6) Shanrumy 2 Hagg. 174. By the common law of the sea, a 
vessel which has the wind free is to give way to one closehauled, 
and a steamer is to be treated as a vessel which has the wind free. 
This applies to the ships of all countries (Eclipse, 1 Lush. 423). By 
the common law of the sea, when two steamers meet end-on, each 
is to port helm (Black Diamond, 8 Mitch. 1486). 



30 Bni.E8 TOR 8TKAHER8 

with the Lords Commissioners of the Admiralty : — 
A£bea: setting forth the necessity of having some 
rule as to steamers, and stating that the recogniBed 
rule for soling vessels was, as has already been 
stated, the Regulation continues : — 

" And as steam vessels may be considered in 
the light of vessels navigating with a &ir 
wind, and diould give way to sailing vessels 
in a wind on either tack, it becomes only 
necessary to provide a rule for their observ- 
ance when meeting other steamers or sail- 
ing vessels going large." 
For this purpose, therefore, they promulgate the 
following 

Hule. 
" When steam vessels on different courses must 
unavoidably or necessarily cross so near that 
by continuing their respective courses there 
would be a risk of coming in collision, each 
vessel shall put her helm to port, so as 
always to pass on the larboard side of each 
other." 

There is also a rule for the steering of steam 
vessels when passing each otiber in narrow chan- 
nels — a subject which is reserved for the following 
chapter. 
This rule of The first case in whidi the above rule was brought 
aothorkj- Under tlie consideration of the Admiralty Court 
was that of the Duhe of Sussex. Two steamers 
were approaching each other end-on ; the LigJUning 
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ported — ^the Duke of Sussex staxboaxded her helm ; 
a collision ensued. In the argument, the Trinity- 
House Regulation was cited to prove that the Duhe 
of Sussex was in the wrong. Dr. Lushington ob^ 
served : — " The rule in question emanates from the 
Trinity House ; and although it cannot be said to 
constitute a law per se, it is nevertheless a rule to 
be observed, and it is important that it should be 
distinctlv understood that, in all future cases of this 
kind, the court wiU consider this rule of binding 
authority upon the owners of steam vessels ; and if 
the owners of such vessels shall think fit not to 
comply with it, in so doing they will be guilty of 
unseamanlike conduct, and their owners will be re- 
sponsible for the consequences that may result fi:om 
their disobedience to it.'' The rule was intended to 
apply, continued the learned Judge, not merely 
where a collision would be a matter of certainty if 
the helms were not ported, but wherever there 
would be a reasonable probability of it. The court 
accordingly gave judgment against the Duke of 
Sussex (a). 

The schooner Perseverance^ beating up the steamer to 
Thames off the Nore in the night-time, and dose- fZPJi^l 
hauled on the starboard tack, perceived the steamer ^^ ^* 
James Watt approaching her down the Reach, and 
steaming at from eight to ten knots per hour. The 
schooner continued her course and hailed the 
steamer to starboard her helm so as to go astern of 
her ; but the steamer ported her helm, which 

(a) Duke of Susiex, 1 W. Rob. 276. 
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brought her across the schoouer'a bows, and a col- 
lisioD ensued. Here the steamer was pronounced 
solely in feult. On behalf of the steamer, it was 
contended that the schooner ought^ on seeing the 
steamer, to have put about ; and it was clearly 
established that she had ample time to do so. But 
Dr. Lushington pronounced that she was perfectly 
right in continuing her course. " I conceive," said 
the learned Judge, " that very great inconvenience 
would arise, if vessels of her description, beating up 
the river, and being closehauled, ^ould put about 
the moment a steamer is seen, and before it can be 
ascertained what course the steamer ia likely to 
In case of take." Again, it was urged on behalf of the 
to be b1^£^ steamer, that although, if it had been daylight, her 
•"•^ proper course woiild confesBedly have been to go 

astern of the schooner, yet, b^g in doubt> by 
reason of the darknepis, as to the course which the 
latter vessel might be pursuing, since her light only 
was seen, the proper course for the steamer to 
pursue was to port her hdm ia compliance with the 
Trinity House rule. To this argument Dr. Lush- 
ington replied that, if the schooner's course was 
doubtful, the steamer's engines ought to have been 
eased and her course slackened until she had ascer- 
tained the schooner'B actual position, after which her 
helm should have been altered according to circum- 
stances (a). 

Tiie same decidon was come to in a very duuilar 
case, that of the Gazelle. This steamer, on a dark 



i 



(a) Jamei Watt, 2 W. Rob. 270. 
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misty night, saw the Kght of a sailing vessel on the 

larboard bow. The steamer's helm was immediately 

ported, and she shortly after ran into the vessel, 

which was a collier closehauled. Dr. Lushington, 

after pointing out that it was certainly the steamer's 

duty, under these circumstances, to give way, 

added : — " The simple question is this, — what is the Definition of 

meaning of the term ' give way ? ' I know of no ^^''^^ ^*^* 

rule that * giving way ' means putting the helm to 

port imder all circumstances. On the contrary, I 

apprehend, and in many cases I have stated it, that 

it means, according to the circumstances, porting 

or starboarding the helm, as the exigency might 

requira" He therefore put the question to the 

Trinity Masters, whether, under the circumstances, 

upon seeing the light, the master of the steamer 

should have eased his engines, stopped his engines, 

starboarded his helm, or ported his helm. With 

regard to the conduct of the closehauled vessel, she 

had put her helm to starboard, but it appeared 

doubtful whether this proceeding had affected her 

course so as to contribute to the collision; and 

with regard to this, the learned Judge told the 

Trinity Masters that unless such starboarding had 

contributed to the collision, they were to dismiss it 

from their minds. The Trinity Masters found that 

the Gazelle did not take the proper measures 

to avoid the collision, and absolved the saiL'ng 

vessel from blame (a). 

The Trinity Rules, above referred to, profess to Rules laid 

down by first 

^ Merchant 

Shipping Act. 
(a) Gazette, 10 Jur. 1065. 

D 



34 RCTLES FOB STEAHERS AND 

be simply declaratory of existing nautical customs, 
and have no authority independent of those customa 
In 1854, however, an attempt was made to legislate, 
in a manner somewhat at variance with custom. 
The clause in the Merchant Shipping Act, so far as 
it refers to vessels proceeding under steam in an 
open seaway, is as follows :— 

" Whenever any ship, whether a steam or sail- 
ing ship, proceeding in one direction, meets 
another ship, whether a steam or sa i li n g 
ship, pitKjeeding in another direction, so that 
if both ships were to continue their respec- 
tive courses they would pass so near as to 
involve any risk of a collision, the helms of 
both ships shall be put to port, so as to pass 
on the port side of each other ; unless the 
circumstances of the case are such as to 
render a departure from the rule necessary 
in order to avoid immediate danger ; and 
subject also to the proviso that due regard 
shall be had to the dangers of navigation " 
(s. 396). 

These now Aa was Said in the preceding chapter, this clause 

aupe e . ^^g^^g ^^^ superseded by a later statute, it is un- 
necessary to enter with any minuteness into the 
decisions which were founded upon it. The manner 
in which some of tJiose decisions have narrowed the 
application of the clause, so far as sailing ships are 
concerned, has been pointed out. 
In judging of Another important modification of the strict 
Ik piirsviad, grammatical meaning of the clause was introduced 



i^ 
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in the cases of the Mangertoii and the Admiral account is to 
Boxer. The clause, it will be observed, is limited the likelihood 

• . r •t_«ij_i 1 !•• that the other 

to the case m which the vessels are approaching in vessel win 
such a manner as that, if both were to continue p^^'^^®^™- 
their respective courses, there would be a danger of 
collision. These decisions establish that, in judging 
of this danger, account is to be taken by those who 
direct the helm in one vessel, of the probability that 
the other vessel wiU, on seeing the former approach- 
ing, put the helm to port, in obedience to the 
statute. That is to say, if the vessels are meeting 
at night, or when for any reason there is an uncer- 
tainty as to the position or course of either vessel, 
each is to act on the presumption that the other 
will not continue her course, but port the helm. 
Thus, in the Mangerton^s case, a ship which was 
running free was held to be in fault because, seeing 
a steamer's green or starboard light three or four 
points on her starboard bow, she held on her course, 
the master believing that, if the steamer did like- 
wise, the vessels would have gone clear. He ought, 
it was said, to have expected that the steamer, on 
seeing Jiis light, would have followed the rule and 
have ported ; and should therefore have ported his 
own helm. " Both parties are bound to act on the 
presumption that the statute will be obeyed by 
the other ; the confusion otherwise would be end- 
less" (a). 



(a) Mangerion (Swab. 124) ; and see Admiral Boxer (Swab. 
194). The cases of the Cleopatra (Swab. 135), and the SylphK^wah. 
236), illustrate the manner in which the steering of steamers at night 

1)2 
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Pniient We come now to the latest Begulations, which, 

JSm^'^ so far as statutory Regulations have jurisdiction, 
mipersede all other rules upon this subject. These 
an tlie Eegulations issued in 1863, by the Board of 
Trade, in conformity with the terms of the Mer- 
chant Shipping Amendment Act ; and are as fol- 
lows : — 

Art 13. — •* If two ships under steam are meet- 
ing end-on, or nearly end-on, so as to 
involve risk of collision, the helms of both 
shall be put to port, so that each may pass 
on the port side of each other. 

Art 14. — "K two ships under steam are cross- 
ing so as to involve risk of collision, the 
ship which has the other on her own star- 
board side shall keep out of the way of the 
other. 

Art. 15. — "If two ships, one of which is a 
sailing ship, and the other a steam ship, are 
proceeding in such directions as to involve 
risk of collision, the steam ship shall keep 
out of the way of the sailing ship. 

Art 16. — " Every steam ship, when approach- 
ing another ship so as to involve risk of col- 
lision, shall slacken her speed, or, if necessary, 
stop and reverse ; and every steam ship shall, 
when in a fog, go at a moderate speed. 



is to be regulated by the position of the red and green lights of the 
vessels they see ; but, in using these cases as authorities, it is to be 
borne in mind that they come under the statute now repealed 

(see c. 6, on " Lights/' s. 4). 
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Art. 17. — ** Every vessel overtaking any other 
vessel shall keep out of the way of the said 
last-mentioned vessel. 

Art. 18. — "Where by the above rules one of 
two ships is to keep out of the way, the 
other shall keep her course, subject to the 

* qualifications contained in the following 
article. 

Art. 19. — "In obeying and construing these 
rules, due regard must be had to all dangers 
of navigation ; and due regard must also be 
had to any special circumstances which may 
exist in any particular case, rendering a de- 
parture firom the above rules necessary in 
order to avoid immediate danger.^' 

" Keeping out of the way,*' in Art. 1 4, must be 
done either by starboarding or porting, according 
to circumstances (a). 

The above cited decisions have reference to the steamers 

having ships 

steering of steamers going alone : we are in the in tow, 
next place to consider the duties of steamers having 
vessels in tow. 

The earhest case bearing on this subject is that Jj®j[^***^ y^ 
of the Kingston-by-Sea (6). " It has been urged," regarded as 
said Dr. Lushington, " that a steamer is always to 
be considered as having the wind free, whether 
she has another vessel in tow or not. To this pro- 
position I cannot accede. It is true, a steamer is 
considered always to have the wind free; but it 

(a) Cognac, 10 Mitch. 367. (6) 3 W. Rob. 152. 
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does not, in my opinion, follow that a steamer 
having a merchant vessel in tow is always free. 
That will depend, I conceive, upon the state of 
the wind and weather, the direction in which the 
steamer is towing, and the nature of the impedi- 
ments that she may meet with in her coursa*' 

These expressions were adopted by the Judicial 
Committee of Privy Council, in the case of the 
Independence^ as accurately stating the law on this 
point (a). 

The next case upon the subject is that of the 
Cleadon. A steamer, having the ship Cleadon in 
tow, had crossed the bows of the ship A. H. Stevens^ 
which was dosehauled on the starboard tack. The 
Cleadon had not crossed her bows ; but it was 
found by the Trinity Masters that she was in such 
a position that, if both vessels had continued their 
respective coiuses, they would have cleared each 
other. The tug, and of course the Cleadon, con- 
tinued her course without alteration ; but the 
A. H. Stevens ported her helm, and ran into the 
Cleadon. The Court held that the A. H. Stevens 
was solely in fault ; and this was affirmed in Privy 
Council, In giving judgment in the latter Court, 
Ship towed Lord Chelmsford said : — " The Cleadon being in 

treatecfasone t^^ of the steam-tug, it is admitted in the case 
vessel. ^-jr^^^ gj^^ ^^^ ^j^^ ^^g must be considered to be one 

vessel, the motive power being in the tug, the govern- 
ing power in the vessel that was towed. It was 
her duty, being in fact a steamer, to get out of the 

(a) 1 Lush. 278. 
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way of another vessel that she was meeting ; and 
this more especially became incumbent upon her, 
from the situation in which she was placed; be- 
cause, as it appears, there is nothing which can 
indicate to any other vessel that a vessel is being 
towed, and of course, under such circumstances, the 
combined vessels being a very long body, and a vessel 
meeting them taking for granted, by seeing the 
lights, that they are independent vessels, they 
ought to be more careful, under such circumstances, 
to give a wide berth to any vessel that they are 
meeting/' 

The facts of the case, however, rendered it un- 
necessary to apply the principle here laid down ; it 
appearing that, under the actual circumstances, the 
Cleadon and her tug were justified in holding on 
their course. The A. H. Stevens must, in the 
opinion of their lordships, have known that the 
Cleadon was in tow of the steamer, and conse- 
quently could do nothing but follow her ; and for 
this reason they held that the A. H. Stevens did 
wrong in porting her helm (a). 

In the case of the Independence^ it was expressly When ship in 

tow TTl flftfal 

decided that a steamer having a vessel in tow is not ship cioae- 
under the same absolute obHgation to make way for port toct^ 
a sailing vessel, as a steamer going alone. ^^ ^^i ^ 

The schooner Arthur Gordon, heading about 
N.N.W., was closehauled on the port tack: the 
steamer Independence, having in tow a large vessel 
called the J. K. Z., was steaming about W.N.W, 

(a) Cleadon, 1 Lush. 158. 
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Each vessel sighted the other, m the first instance, 
at a long distance, bearing upon the beam, the 
steamer being on the lee beam of the Arthur 
Gordon, Each vessel held on her course untQ a 
collision was inevitable ; they came into contact, 
and both vessels almost immediately sunk. 

In the Admiralty Courts Dr. Lushington, after 
pointing out that the two vessels were not ineeting, 
but crossiDg each other's tracks, and that conse- 
quently the then existing Regulations (those of the 
Act of 1854) did not apply, but the case must be 
determined independently of statute, proceeded to 
say that, as the sailing ship wa« closehauled. it must 
be admitted without question that, if the steamer 
had had no vessel in tow, it would have been her 
duty to have made way. Whether the same obliga- 
tion was imposed, in broad dayHght, upon a steamer 
which was engaged in towing, was a question, he 
said, for the Trinity Masters to determina He 
pointed out to them, however, that the reason why 
a steamer was bound to make way for a sailing 
ship was, the comparative ease with which a 
steamer could quit and return to her course ; and 
that, while a steamer, steaming alone, could do any- 
thing, a steamer which had a vessel in tow could 
not always have the same facility of movement as if 
unincumbered. The Trinity Masters, nevertheless^ 
appear to have held that the tug ought to have 
given way ; and the Independence was pronounced 
solely in faults 

From this judgment an appeal was carried to 
the Privy Council, 



^ 
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In giving judgment, Lord Kingsdown said :- 
" It was urged in support of the decree, that a 
steamtug with a ship in tow is in no degree in a 
different situation from a steamer unincumbered, 
and that, as such a steamer would have been bound 
to give way to a ship closehauled, the steamtug in 
this case was equally bound to do so. Their lord- 
ships are not prepared to adopt that principle, and 
they agree with Dr. Lushington, that there is a 
very material distinction between the two cases. A 
steamer unincumbered is nearly independent of the 
wind. She can turn out of her course, and turn 
into it again, with little difl&culty or inconvenience. 
She can slacken or increase her speed, stop or re- 
verse her engines, and can move in one direction or 
the other with the utmost facility. She is, therefore, 
with reason, considered bound to give way to a sailing 
vessel closehauled, which is less subject to control 
and less manageable. But a steamer with a ship 
in tow is in a very different situation. She is not, 
in anything like the same degree, the mistress of 
her own motions ; she is imder the control of, and 
has to consider, the ship to which she is attached, 
and of which, as their lordships observed in the 
case of the Cleadon, ^ she may for many purposes 
be considered as a part, the motive power being in 
the steamer, and the governing power being in the 
ship towed." She cannot, by stopping or reversing 
her engine, at once stop or back the ship which is 
following her. By slipping aside out of the way of 
an approaching vessel, she cannot at once, and with 
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the same rapidity, draw out of the way the ship 
to which she is attached, it may be by a hawser of 
considerable length ; and the very movement which 
sends the tug out of danger, may bring the ship to 
which she attached into it. Even if the danger 
of collision be avoided, it may be much less incon- 
venient for a ship closehauled to change her course, 
than for a tug with a ship attached to her to do so. 
Their lordships, therefore, are of opinion that it is 
not sufficient, to throw the blame exclusively upon 
the IndependencBy to urge that she, as a steamer, 
was bound to make way for a vessel closehauled, 
and that she neglected to do so." The learned 
Judge, after saying that in the opinion of their 
lordships, the law on this subject was accurately 
Md dovm by Dr. Lushington, in the case of the 
Kingstoii-hy-Seay above cited, and after a critical ex- 
amination of the Cleadon's case, proceeded to say 
that, in the opinion of their nautical assessors, the 
Arthur Gordon might, without difficulty, and with 
very little loss of time, have avoided the Inde- 
pendence ; that the steamer had a right to rely on 
her doing so ; and consequently that the Arthur 
Gordon was solely in fault. Their lordships, how- 
ever, were not prepared to go so far. In their 
opinion the steamer also, by a slight deviation from 
her course, might have avoided the collision. That 
she did not do so, was on the evidence the result of 
an insufficient look-out having been kept. The 
Arthur Gordon, they held, occasioned the collision ; 
but there was on board the Independence such a 
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want of reasonable care and skill as contributed to 
the accident. Both vessels, therefore, were pro- 
nounced in fitult (a). Effect of 

It is necessary to point out that all the decisions rules on the 
above cited were made previously to the Merchant ^om! 
Shipping Amendment Act, and to the issuing of 
the Board of Trade Regulations in conformity 
thereto. The results of those decisions may, to a 
certain extent, be aflfected by Articles 15 and 18 of 
these Regulations (see above), which direct that 
whenever a steam ship (drawing no distinction, 
apparently, between steamers going alone and 
steamers having vessels in two) is proceeding in 
such a du-ection as to involve risk of colEsion with 
a sailing ship, the former shall keep out of the way 
of the latter, and the latter shall keep her course. 
In this respect, therefore, there seems to be a 
difference between the common law of the sea and 
the statutory Regulations (6). 



(a) Independence, 1 Lush. 270. 

(]b) The relative position in law of a steam tng and the vessel she On the rela- 
is towing, though a subject not properly within the scope of this tive position 
treatise, seems to require some brief notice in this place. ^^^ ^^ 

The tag is the servant of the ship towed ; hence, if the tug does towed, 
wrong, and a collision ensues, the owner of the ship towed is answer- 
able in the first instance, but may recover damages against the 
owner of the tug, as well for injury done to his own ship as for the 
sum he has been obliged to pay to the other (Kingston-hy-Seay 3 W. 
Eob, 163 ; Gipsey King, 2 W. Rob. 643 ; Night-JFatch, 8 Mitch. 
911). The tug is not liable if the collision arises from improper 
orders given by the pilot of the ship towed, it being generally the 
duty of the pilot to direct the tug's course by orders given from on 
board the ship {Dvke of StLssex, 1 W. Eob. 272) ; but, where no 
directions are given, the tug is responsible for proper steering 
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Steamer in 
certain cases 
must slow, 
stop, or 
reyerBe her 
engtneB. 



Before dosing this chapter, it may be well to 
point out that it is not sufficient in all cases for a 
steamer to put her helm in the right direction : her 
engines must be slowed, stopped, or reversed, if 
necessary, according to circumstances. In this 
respect the common law of the sea and the statu- 
tory Regulations are equally explicit. Thus^ in the 
case of the Despatch^ the Trinity Masters held 
that it was the duty of that steamer, on first ob- 
serving the other vessel, to have eased and stopped 
her engines ; and the steamer was pronounced 
in fault (a). And Art. 16 of the Regulations 
(see above) directs that " every steam ship, when 
approaching another vessel so as to involve risk of 
collision, shall slacken her speed, or, if necessary, 
stop and reverse.'* Here it is to be observed, that 
the duty of slackening her speed is imposed in all 
cases, whHe that of stopping and reversing is limited 



{Secret, 8 Mitch. 116). The proper time for making fast the 
tug to the steamer is to be determined, not by the master of the 
tug, but by the pilot or captain of the ship, so that if an error has 
been conmiitted in this matter, the tug is not liable {JvMct, 1 Lush. 
231). The owner of a tug may lawfully stipulate beforehand, by 
printed notice, that he will not be liable for improper acts of his 
crew {Symonds v. Pcdn, 6 Mitch. 433). The tug, if improperly 
run into and damaged by the ship she is steering, has a right 
of action against her {Jtdia, 1 Lush. 231 ; Night'Watch, 8 Jurist, 
N. S. 1161). It is to be observed that the jurisdiction of the 
Court of Admiralty, as between a tug and the ship she is towing, 
must be founded on a collision ; hence, where the ship towed sued 
the tug for damage done by a grounding caused by improper tow- 
ing, the Admiralty Court refused to entertain the suit (Robert Pow, 
8 Mitch. 943). 

(a) DetpcOchj Swab. 140. 
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to the case of necessity. Whether the Court of 
Admiralty would interpret this clause so Hterally 
as to hold that, whenever a steamer is approaching 
another vessel in si;ich a direction that, without an 
alteration in her course, a collision must ensue, the 
steamer is bound to slacken her speed, even in cases 
where a simple alteration of her helm would suflGlce 
to dear the other vessel, must be considered as 
somewhat questionabla 



CHAPTER III. 

STEERING RTTLES IN NARROW CHANNELS, AND 
OTHER CASE3. 

In the two preceding chapters have been con- 
sidered the rules for steering when two vessels 
mee^ having ample sea-room, and when both are 
in motion. We are now to deal with the cases of 
vessels which meet in a narrow channel, or river, or 
when one of them is at anchor or lying-to. Under 
this head it will be proper to examine how fer a 
vessel which is in stays, in the act of tacking, is 
to be regarded as in a similar position to one at 
anchor ; also, what precautions are to be observed 
in launching a ship, and by vessels which are 
crossing the track where a launch is to take place. 
EitiDct With regard to vess^ in a narrow channel, there 

mi^for is now no statutory regulation; but, in order to 

^h™d*. understand the foUowing decisions, it must be men- 
tioned that the Trinity House Regulation, issued 
in 1840, was as foUows : — " A steam vessel passing 
another in a narrow chaimel must always leave the 
vessel she is passing on the larboard hand." This 
rule remained in force until 1853, when it was 
superseded by a 297 of the Merchant Shipping 
Act, which is as follows ; — " Every steam -ship when 
navigating any narrow channel, shall, whenever it 



r* 
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is safe and practicable, keep to that side of the 
fair-way or mid-channel which lies on the starboard 
side of such steam-ship." This section was repealed 
in Table A. of the Appendix to the Merchant 
Shipping Act Amendment Act of 1862, 25 and 26 
Vict. c. 63 ; and in the Board of Trade ErOgula- 
tions, issued in conformity with the latter Act, 
there is no regulation specially applicable to narrow 
channels ; so that at present the case is not pro- 
vided for by statute. It may, however, be instruc- 
tive to review the decisions founded on this extinct 
legislation. 

The question has been raised on several occasions, Local customs 

■I /* 1 1 1 •!•• I'l • cannot iuBtify 

how tar local customs prevailing m particular nvers departure 
can be pleaded in contravention to the Trinity House ^^^ *^® ™^®* 
Rules or the Statute. In the case of the Duke of 
Sussex, it was alleged that in the Halfway Reach, 
in the Thames, near Woolwich, the tide sets so 
strongly towards the north shore that there was a 
custom for steamers going down the river with the 
tide, to keep towards the Essex shore as much as pos- 
sible, and for vessels coming up to take the Kentish or 
south side of the river. Two steamers met in this 
reach " end-on '': one, the LightniTig^ ported her helm, 
and of course went to the unusual side of the river ; 
the other starboarded, and defended herself on the 
ground of the custom. The Court decided that the 
latter vessel was solely in fault, for not having 
followed the Trinity House rule. The so-called 
custom, Dr. Lushington said, only amounted to this, 
that according to coromon sense, the one vessel 
steered her course where the tide was strongest in 
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her favour, the other where the axlverse tide was 
weakest. *' But/' he continued, " supposing the 
custom to exist as stated, it can only be acknow- 
ledged where there is an open way for each vessel 
to pass without any risk of a collision. In the 
present case the two vessels were meeting end-on ; 
in which case I distinctly lay it down as my opinion 
that the rule was to be observed, and the custom, 
if any such custom exist at all, be superseded " (a). 
In the case of the Friends, the custom in the 
river Thames was stated to be, that vessels going 
with the tide kept the middle of the stream, in order 
to have the advantage of the tide's full force, while 
vessels going against it would keep as near as might 
be to one or other of the shores ; and, when so coming 
up the river in Halfway Reach, would keep the south 
or Kentish side, so as to avoid as much as possible 
the strength of the tide. The steamer Menai was 
proceeding up Halfway Reach, against an ebb tide : 
the schooner Friends was coming down the river, sail- 
ing free : the two met nearly end-on. The schooner 
ported her helm : the steamer, adhering to the sup- 
posed custom, starboarded, so as to keep still closer 
to the Kentish shore, and indeed kept so close that 
she ran. aground upon it. In giving judgment, Dr, 
Lushington commented on the Trinity House rule ; 
pointing out that it did not profess to enact the 
law, but simply to declare what was the existing 
law of the sea ; that it did not in express terms 



(a) Duke of JStusea:, 1 W. Eob. 274 ; see also the Gazdle, 1 W. 
Rob. 471. 
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provide for the present case, since it only spoke of a 
steamer "passing another," i, e., another steamer: 
but that by implication the Rules disposed of the 
question, since they declared that a steamer was to 
be regarded as a vessel going jfree, and that vessels 
going free were to pass each other on the larboard 
hand. The learned Judge then left it to the Trinity 
Masters to say whether the alleged custom in the 
Thames, and the convenience of it for vessels navi- 
gating that river, ftimished a satisfactory exception 
to the application of the Trinity House Rules upon Exceptions 
the present occasion ; adding, that if there were to Ssthict and 
be any exception, it ought to be as distinct and ^^e.*^ 
definite as the rule itself, so as to avoid the dangers 
resulting from imcertainty. The Trinity Masters 
pronoimced that the steamer was solely in faulty 
and she was condemned in damages (a). 

We come now to the enactment in the Merchant 
Shipping Act. The first reported case bearing upon 
it (6) is that of the Unity ^ in 1856. Here it was 
stated that the custom clearly prevailed in the 
river Tyne, that tugs going up that river with 
vessels in tow should keep to the south side, and 
steamers coming down should keep to the north. 
Dr. Lushington assumed that the river was, properly 
speaking, a "narrow channel." In that case, he 



(a) The Friends, 1842, 1 W. Eob. 478. 

(b) It seems unnecessary to complicate the subject by referring in 
detail to decisions based on still older legislation, — e. g. the Acts 
9 & 10 Vict. c. 100, and 14 & 15 Vict. c. 79, which were extin- 
guished by the Merchant Shipping Act (see The Nimrody 15 Jurist, 
1201 ; The Leith, 7 Notes of Cases, 139). 

E 
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said, the alleged custom was a dear violation of the 
Act of Parliament^ unless there were some local 
peculiarities, of which he knew nothing ; and that^ 
if the custom as stated in the evidence were a 
custom at aU, it was not a custom recognized in 
law. With reference to the words in the clause, 
"whenever safe and practicable/' the meaning of 
them he apprehended to be that, where there was 
no local impediment of any kind, no difl&culty 
arising from the peculiar formation of the channel 
itself, no storm, no wind, or anything of that kind 
occurring, then the obligation continued of keeping 
to the starboard side, and no consideration of con- 
venience, no opportunity of accelerating the speed, 
could justify a disobedience of the statute (a). The 
same principle was laid down in the case of the 
Hand of Providence. Mere reasons of convenience 
or expediency, as, that the water is deeper, or that 
the tide flows stronger on one side of the channel 
than on the other, would be no excuse for a 
Exceptional deviation from the directions of the Act : though 
it would be otherwise if it could be shown that 
there was some permanent local peculiarity, such as 
a rock, which would render obedience to the statute 
dangerous; or an accidental impediment, as a 
wreck ; or if the state of the weather were such 
as to render it dangerous to attempt it. But no 



(a) T%e Unityy Swab. 101. In this case, the steamer coming 
down the river, and seeing one light on the starboard-bow and 
another on the port-bow, was held in fault for attempting to pass 
between ; she should have ported. 



cases. 
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custom, no rule, it was laid down, could prevail 
to justify any deviation jfrom the Act (a). In the 
case of the Panther, in 1862, it was suggested 
that, since there was a local custom opposed to 
the Act, it would be dangerous to obey the Act, 
because other ships would violate it. ^*That will 
never do," said Dr. Lushington, '* we can never 
say that a violation of a statute is a justification 
for a future violation '' (6). 

We are, in the next place, to consider what con- what u a 
stitutes a narrow channel, within the meaning of channel, 
the Act. The river Mersey, off the Crosby light- 
ship, was treated as a narrow channel, in the case of 
the Admiral Boxer, in 1857, though the question 
whether it was properly so treated does not appear 
to have been mooted (c). The Crosby light-ship 
is, in fact, not in the river Mersey, properly so 
called, but in the channel outside the Mersey. 
In the subsequent case of the Mcsander, it was 
determined that the Queen's Channel, near the Bell 
Buoy, outside the river Mersey, was not a narrow 
channel. " My notion of a narrow channeV' said Dr. 
Lushington, " is this, where a channel is boimded 
on either side by land, so that it is impossible, imder 
the circumstances, that you can navigate at any 
great width between the two banks" — that is, a 
narrow channel " If you should be of opinion,'^ he 
said to the Trinity Masters, " that the channel had 



(a) Swab. lOT. 
{b) 7 Mitch. 238. 
(c) Swab. 194 

- E 2 
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ended, that is to say, that the place of collisioii was 
in the open sea, where there is a wide depth of 
water — an expanse of water on both sides — ^where 
ships may safely navigate, then I should come to 
the conclusion that it is not a narrow channel within 
the meaning of the statute/' And he intimated 
that so long as the channel was marked out by 
buoys, and no further, it might be considered as a 
narrow channeL Dr. Lushington's decision on this 
point was affirmed in Privy Council (a). 
Of steamers It seems questionable whether the obHgation to 
^^. ^^ keep to the starboard side of the feirway is as 
rigorously applicable to steamers which have vessels 
in tow as to steamers going alone. In the case of 
the La Plata, that vessel, a large and long ship, 
was going down the Thames in tow of a steam-tug, 
and was on her right side, i.e., on the south or star- 
board side of the river, when she met the brig 
Helene, also in tow of a steamer, and also on the 
South side of the river. The Hehne's helm was 
ported, and she answered her helm ; it was alleged 
that the helm of the La Plata was ported, but it cer- 
tainly appeared that her course was not changed, 
and a collision ensued The case for the Helene 
was rested on the La Plata's not having ported, or 
not soon enough ; that of the La Plata on the 
Helends being on the wrong side of the channel. 
Dr. Lushington pronounced in favour of the Hdene. 
" The rule laid down in the Act," said the learned 
Judge, "must be modified with respect to both vessels, 

L ■ - ■- ■ I ■-■ - ^-*- T— -I 111 I 

(a) The Mceander, 11 Weekly Reporter, 642, 
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because I am clearly of opinion, however strictly 
you may apply the rule to two steamers navigating 
alone, the one going down on the south side, and 
the other coming up on the north, yet, in the case 
of a vessel in tow of another, some allowance must 
be made, and some deductions taken jfrom that 
extreme strictness which applies to a vessel steaming 
by itself." Then, with regard to the La Plata, it 
was not enough, he said, that the helm should be 
ported ; the ship must also have answered her helm : 
and, if it were contended that there was a difficulty 
on account of the state of the tide, which was just 
on the turn, this must be answered by saying that, 
if a vessel gomg down the river in tow of^Lmer 
starts before high water, and if the being towed 
against the tide occasions an increased risk of col- 
lision with other vessels, the ship which proceeds 
in this unusual manner must bear the conse- 
quences (a). This decision, however, was reversed 
in Privy Counal, but so as to leave it doubtful 
whether the principle laid down in it, that a steamer 
with a ship in tow is not under the same obligation 
to keep her own side as a steamer going alone, was 
or was not accepted as law. The question was, said 
Sir W. Maule, in giving judgment, whether those 
who managed the La Plata had been shown to have 
been guilty of any wrong navigation, or any de&ult 
or negligence which occasioned that accident. The 
collision happened, it appeared, just about high 
water, when it could not be known which way the 

(a) Svab. 220. 
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tide might be nmiung at the moment in any par- 
ticular part of the river. That being so, it might 
be an accident for which nobody was to blame, but 
whether it was so or not, was a matter depending 
upon nautical coneiderationa Their nautical as- 
sesBors had told them they thought the Im, Plata 
had done all she could ; that her helm had been put 
to port ; that, from her length, she woidd not answer 
her hehn BO quickly as the Helene, but she was on 
her right side of the river, and was as close over as 
she could get without fouling the craft at anchor on 
the south shore ; that the Helene was not on her 
proper side of the feirway ; and that, had a good 
look-out been kept on board, she must have aeen 
the La Plata earlier than she did. These reasons 
appeared to their Lordships perfectly satisfectory, 
and they, therefore, pronounced that the La Plata 
was not in fault (a). It wilt be observed, from 
this summary of the judgment, that no opinion 
was pronounced as to whether the Helene was 
in fault, nor any reference made, except- very in- 
directly, to the general principle laid down by 
Dr. Lushington. 
a uDt The above-cited decisions have in each case had 

dicUoa reference to such vessels as came within the juiis- 
«. statute, diction of the Enghsh statute. In those which 
follow, the vessels, being foreign, were subject to 
no other rules than those of the general sea law. 
igu uiiip In the case of the Fyeiword, it was decided that 
™^m8 a foreign steamer navigating the Thames, whetiier 
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or not coining within the terms of the Merchant 
Shipping Act, is bound by the custom of the river 
Thames, founded on that Act, to keep to the star- 
board side of the channeL " We must presume," 
said the Court, " that a customary coiurse of navi- 
gation has emanated from the statute, and that this 
was known to those on board the Fyenoord.^^ In 
this case, and that of the Seine, it was determined 
that a foreign steamer, coming up the Thames, 
has no right to cross to the wrong side of the 
river in order to comply with a Custom House regu- 
lation, by which a station on the south side of the 
river at Gravesend had been appointed, where aU 
steamers from foreign ports were to take in their 
Custom House officera It had been directed by sta- 
tute (a), that every ship, in proceeding to her place 
of mooring or unlading, should bring to at stations 
appointed for the purpose by the Commissioners of 
Customa The place to which these vessels had 
crossed was the station so appointed lb was 
alleged to be dangerous in stormy weather, as well 
as inconvenient for the Customs officers, were they 
required to cross the river. There was also a cus- 
tom, though not -a uniform one, to cross the river to 
the station. These reasons, however, were rejected 
by Dr. Lushington as insufficient. There was not, 
he said, a imiform custom to clear on the south side, 
consequently no custom in law. It was no excuse 
to say that in stormy weather it might be dangerous 
to cross the Thames, for on this occasion it was not 



(a) 8 & 9 Vict. c. 86, s. 12. 



56 



STEEKmO RULES IN 



Biile for 
steering in 
rivers with 
strong 
currents. 



stormy. Even granting it had been dangerous to 
them, still the dangers arising from a departure 
from the rule of navigation would have to be con- 
sidered on the other side. The vessels, therefore, 
were in each instance held in feiult for having 
crossed to the wrong side of the river (a). 

In the following decision an important rule was 
laid down for the navigation of rivers with strong 
currents ; and this is the more valuable, in the 
present absence of statutory regulations, as having 
been decided purely on general principlea The 
steamer Smyrna was going up the Danube, towing 
one vessel astern and another lashed alongside, 
when she met the steamer Mars coming nearly 
^mpty down the river. The place where they met 
was near a bend in the river, where the current sets 
very strongly towards the concave or Bussian side. 
The Mars came down on that side, and the Smyrna 
was comiQg up on the same side, and before any- 
thing could be done a violent collision took place. 
The question arose, which of the two steamers was 
on her right side. On behalf of the Smyrna it was 
urged, that by a regulation issued by the European 
Commissioners appointed at the close of the Bussian 
war to regulate the navigation of the Danube, 
vessels going up the river were to keep to the 
Rusdan side. But the Privy Council determined 
that in issuing this regulation the Commissioners 
had exceeded the powers given them by the treaty. 



■ 



(a) The Fyenoord, Swab. 377 ; The Seine, Swab. 413. 
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and that the question could only be determined 
upon the general principles of the sea law. Several 
Danube pilots, and a naval oflS.cer, who had been 
for two years on the Danube station, had given it 
as their opinion that a steamer ascending the river 
at night, and being about to meet a steamer 
descending the stream at the bend in question, 
ought to place herself on the right or Turkish side. 
The Naval Assessors of the Privy Council confirmed 
this, and added that no regulations ought to be 
made which should lay down a contrary rule. " The 
reason for this,'' said the Court in giving judgment, 
" is obvious ; the descending vessel will, of course, 
be moving with great velocity, and must ahnost of 
necessity be carried^ more or less, into the concave 
bend of the stream, where the current is stronger. 
Prudence, therefore, must dictate what the great 
bulk of the evidence shows to have been the prac- 
tice, namely, that in such circumstances the ascend- 
ing vessel ought to place herself out of the strength 
of the current, in order to allow fiiU swing to the 
descending vessel, which must necessarily be hurried 
along by its force.'' The Smyrna, therefore, was 
pronounced in feiult (a). 

The next subject for consideration is the case pfBhipBnm 
where one of the colliding ships is at anchor. Here, anchor, 
supposing that a proper light has been exhibited 
by the ship at anchor, the presumption of law is 
that the vessel which nms into her is in fault. 



(a) The Smyrna, 9 Mitch. 978. 
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and the burden of exculpating herself rests with 
the latter (a). 

The Bhip Thus^ in the case of the Perdval Forster, Dr. 

"^^^wichor Lushington said : — " She had anchored in a place 
respecting which no fault could be found, that is, 
she had a right to be anchored where she waa 
The result of that is, that if any vessel in motion 
comes into collision with her while at anchor, the 
burden of proof lies on the vessel so coming into 
collision, to show either that the collision was 
inevitable from circumstances, or that the vessel at 
anchor was to blame. The justice of this, which 
is a rule of law, is obvious, because a ship lying at 
anchor hBs very Uttle means of avoiding a collision; 
to a certain extent she may possibly manoeuvre, but 
to a small extent ; whereas the vessel driving up 
with the tide, whether under steam or sail, has 
much greater means of doing whatever may be 
necessary " (6). 

Even though the ship should have been anchored 
in an improper place, the same rule, it appears^ must 
hold good ; for even then it is the duty of the vessel 
in motion to keep out of the way of her if she can. 
** This is not only the doctrine of the maritime law, 
but it is also the doctrine of the common law with 
respect to carriages on the high road. Supposing a 
carriage be standing still, and be on the wrong side 
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(a) How the case would stand, if the vessel >t anchor had no 
light hoisted at a time or place at which, by custom or{positivellaw, 
there ought to have been one, will be considered in the subsequent 
chapter on Lights. 

(b) 7 Mitch. 1466. 
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of the road, it would be no justification for another 
carriage, which might be on the right side of the 
road, to run into that carriage, if the driver could 
avoid it without risk to himself" (a). 

When a vessel is hove-to, that is to say, is kept ve^i^hove-to. 
almost stationary, so far as the wind is concerned, 
by the position of her sails, one sail being kept 
backed while gjiother is filled, so that they neutra- 
lize one another, and the only movement of the 
ship is a drifting in the tide, is a vessel so situated 
to be treated as a vessel at anchor ? 

On this question we have the two following deci- 
sions : — Two vessels were lying-to in a tideway on 
opposite tacks; the tide drifted one against the 
other ; nothing was done on either side ; and both 
were held in fault ; the one on the port tack for not 
having ported her helm in time, and the other for 
not having thrown back her headyards when the 
collision was probable. From this decision it ap- 
pears that, as between two vessels which are both 
lying-to, each is bound to take measures for avoiding 
a collision, in the same manner as if both were 
" under way ^^ (6). 

A fishing smack, whilst hove-to, engaged in 
transferring her fish by boats to other smacks, was 
run into by a vessel under way. It was alleged on 
the one side that the smack was lying dead in the 
water, and on the other that she was not properly 



(a) The BcOavier, 2 W. Rob. 407. 

(h) The James, Swab. 55. See also S. C. 5n P. C, which, how- 
ever, only tends to confirm the principle (Swab. 60). 
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lying-to, but might easily have filled her head sails 
and gathered way so as to avoid the collision. Dr. 
Lushington said : — " It seems consistent with pro- 
bability that, as the cutter (smack) was employed 
in putting fish on board a number of vessels, she 
should be hove-to in ord^ to facilitate that occupa- 
tion, and not be sailing ; and if hove-to, it would be 
the duty of vessels coming up to treat her as a 
vessel at anchor, and not run into her. It is diffi- 
cult to say that vessels must always treat this cutter 
as lying-to, and, therefore, she must take care, the 
same as other vessels, that she does nothing to 
bring about a collision.^' Whether the smack was 
or was not actually lying-to at the time, was a 
question, the learned Judge proceeded to say, en- 
tirely for the Trinity Masters. They appear to have 
considered that she was not, since both vessels 
were pronounced in fault (a). 

From these decisions, and from the reasonableness 
of the case, it may apparently be concluded that a 
ship which is under way, on either tack, ought to 
avoid a vessel which is lying-to on either tack, and 
that the vessel which is lying-to has the right to 
retain that position. On the other hand, when two 
vessels, both lying-to, are in danger of drifting 
against one another, that which is on the port tack 
should take measures to avoid the other. In any 
case a vessel which claims the right to do nothing 
on the ground of her being hove-to, is bound to 



(a) The Trarmt, 9 Mitch. 750. 
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prove distinctly the fact of her being hove-to, and 
that so completely as to be " dead in the water.'' 

A vessel which, at the time when she is ap- Vessel in 
preached by another vessel, is in stays, in the act of one at* 
tacking, is for the time in the position of a ship at '^®^®'^- 
anchor ; the duty of avoiding a collision rests en- 
tirely with the other vessel. *' A vessel alleging 
that she is in stays," said Dr. Lushington, "is bound, 
in the first instance, to prove that such was the 
fact, that she was actually in stays at the time of 
the collision. This proved, the burden of the proof 
then shifts; for a vessel in stays is almost in the 
same predicament as a vessel at anchor ; and the 
other side must then show that the vessel proceeding 
was improperly put in stays, and so brought the 
accident upon herself, or that the collision was an 
inevitable accident caused by the condition of the 
weather or other unavoidable circumstances " (a). 

Before a ship is thrown into stays, due precaution 
should be taken to avoid the risk of collision. A 
ship must not unnecessarily be thrown into stays at 
the moment when another vessel is seen approach- 
ing her. If a collision takes place with a ship in 
stays, the question will be asked whether the 
ofl&cer in command of the ship looked carefully 
round, before putting her in stays, to see that no 
vessel was approaching dangerously near (6). 



(a) The Sea N^/mph, 1 Lush. 23. 
(&) 1 Lush. 24. 



62 



STEEBING BULES IN 



Su^wL***^^ The only case that remains to be considered in 
this chapter is that of a ship-launch ; what precau- 
tions are to be observed, on the one side, by those 
who are launching a ship, and on the other by 
ships which are crossing the track of an intended 
launcL On this head we have the following deci- 
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sions :- 



" llie first rule in all cases of the Idnd," says 
Dr. Lushington, " is, that reasonable notice of the 
intended launch should be given before the launch 
takes place. What such reasonable notice is, must 
depend upon local considerations, as, for instance, 
the breadth of the river, the number of vessels 
passing up and down, and other circumstances of 
the like kind. It is, however, perfectly obvious 
that such notice must not be a mere general notice 
that a launch is about to take place on a particular 
day ; it must be suflS.ciently specific with respect to 
time to prevent vessels navigating in the river fi'om 
incurring unknowingly the risk of loss or injury. 
In addition to the general precaution to which I 
have just adverted, the law further requires, on the 
part of the persons about to launch a vessel, the 
greatest care and vigilance to prevent the launch 
from coming into collision with any other vessel For 
this purpose, it is especially necessary that a good 
look-out should be kept at the time and immedi- 
ately before the launch takes place " (a). 

On the other hand, a vessel which is crossing the 



(c) 2 W. Bob. 423, 424. 
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course of an intended launch, at a time when the 
launch may reasonably be expected to take place 
shortly, is bound, even at the cost of some incon- 
venience and delay to herself to keep as far out 
of the track of the launch as is practicable and 
safe (a). 

These principles were laid down in the case of 
the Blenheim. This vessel was about to be 
launched from a building-yard in the river Tyne ; 
flags had been hoisted, which were understood to 
indicate that the launch was to take place that 
day ; and it was the known custom in that river 
for all launches to take place at the time of slack 
water. No signal, however, appears to have been 
given by the firing of a gun or otherwise, nor had 
any notice been issued, announcing the precise time 
of the launcL The steamer Velocity was coming 
down the river, towards the yard, and was not 
keeping so near the north or o^o^U Acre aa d.a 
might have done. Shortly before she came opposite 
to the yard, the steamer was stopped, to take a 
pilot on board. Those in charge of the ship on the 
ways appear to have supposed that the steamer was 
stopped to see the launch, or to wait until it had 
taken place, and the launch was accordingly suf- 
fered to proceed. Meanwhile, the steamer having 
got her pilot went ahead again ; the ship went off 
the ways ; and the two vessels came into collision. 

In determining, under these circumstances, which 
of the two vessels was in fault, Dr. Lushington, 

(a) 2 W. Rob. 426. 
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after laying down the principles as above quoted; 
pointed out to the Trinity Masters that the ques- 
tions for them to consider were, whether the notice 
of the laimch was sufficiently specific as to time, 
whether a sufficient look-out had been kept on the 
ways, and whether the steamer had kept sufficiently 
far to the northward. The Trinity Masters pro- 
nounced that, under the circumstances, there had 
been a sufficient notice of the intended launch, that 
the stopping of the steamer justified those on the 
ways in thinking she was going to wait until the 
launch was over, and that the steamer ought to 
have gone more to the north. Accordingly, the 
steamer was held solely in fault (a). 

Another launching case, also on the Tyne, is that 
of the Vianna. It appeared that, in launching 
ships at the Narrows, on that river, there was no 
fixed and invariable custom, but it was said to be a 
proper precaution, frequently resorted to, to hoist a 
flag half-an-hour before launching, and to procure 
the attendance of the harbour master, to keep the 
river clear. Neither of these measures had been 
taken in the launch of the Vianna, though there 
were flags to show that she was to be launched that 
tide. In giving judgment. Dr. Lushington said : — 
"I adhere to the principles I laid down in the 
Blenheim. As a general rule, the thoroughfare of 
the river must be kept open, and free from danger 
for aU ships passing to and fro. If a ship is to be 
launched, causing thereby the temporary hindrance 

(a) The Blrnhdm, 2 W. Rob. 421. 
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of a common right, the party launching must give 
adequate notice ; and the onus probandi that pro- 
per notice was given is upon him. As to what is 
adequate notice : — K one custom is universally 
observed, it is sufficient to show that that custom 
was followed ; because, even supposing that the 
custom did not prescribe aU that might be desired, 
no one is bound to do more than the custom of the 
place requires. If there is no fixed custom, reason- 
able notice must be given, notice of a reasonable 
kind, and in a reasonable tima'^ The learned Judge 
proceeded to point out that^ there being here no 
fixed custom either way, it was reasonable, more 
particularly on account of the narrowness of the 
river at that place, that there should be, not merely 
a general notice that the launch was to take place 
that tide, but also a specific notice, shortly before- 
hand, to show the precise time of its taking place ; 
and that it was also reasonable either to have had 
the harbour master in attendance, or boats at least 
to give timely warning to vessels. For the neglect 
of these precautions, the Vianna was pronounced 
in fault. The vessel she came into contact with 
was likewise held in fault, for want of due look-out ; 
it having been proved that those on board had not 
even noticed that there were flags flying on board 
the launch (a). 

In the case of the United States, which also was 
a launch in the river Tyne, the ship launched was 
held in fault, simply on the ground that, although 



(a) The Vianna, Swab. 405. 
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she had been decorated with flags to indicate that 
she was to be launched that day, and although she 
was launched at the proper time, viz., at the top 
of high water, yet she was let go without waiting 
for a signal from the harbour master, which it had 
been arran£:ed that he was to give. " In the un- 
settled and vaxying prax^ce as to the sort of sig- 
nal to be give^Ld Lord Chelmsford, in givi^ 
judgment, '* it seems almost necessary that some 
arrangement should be made as to what should 
be the signal in each particular occasion." The 
vessel which had come across her track was held 
likewise in &ult ; so that the damages were 
divided (a). 



(a) The United JStates, 10 Mitch. 242. 



CHAPTER IV. 

WANT OF LOOK-OUT, AND OTHEB FAULTS. 

Next to improper steering, the principal instances 
of faulty navigation, which may render a ship liable 
for collision damages, are — ^want of look-out, going 
too fast in a fog or through a crowded roadstead, 
and anchoring or mooring in an improper place. 
These will form the subject of the present chapter ; 
Teserving for separate consideration, in the chapter 
which is to follow, the regulations concerning ships' 
lights and fog signals. 

I. On the subiect of look-out, we have the foUow- 7^^^ ^^ 

*' look-oiit. 

mg decisions : — 

The ship Mellona was making her way through 
the Cockle Gat, on a dark hazy night, with frequent 
snow squalls. The look-out consisted of the master 
and one seaman; the master had gone below to 
look at his chart, when another vessel, which had 
not been observed in the darkness, ran into the 
Mellona. The question was raised in the Admi- 
ralty Court, whether the look-out on board the 
Mellona was sufficient. It was for the Trinity 
Masters, said Dr. Lushington, to advise him whether, 
considering the state of the night, and the proximity 
of other vessels, such a look-out was a sufficient and 

F 2 
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proper look-out. " It is no excuse to urge,^ he con- 
tinued, " that, from the intensity of the darkness, 
no vigilance, however great, could have enabled the 
Mellona to have descried the George in time to 
have avoided the collision. In proportion to the 
greatness of the necessity, the greater ought to be 
the care and vigilance employed ; and I cannot but 
think that, under all the circumstances of the case, 
if the master of the Mellona found it necessary to 
go below for the purpose of consulting his chart, he 
was bound to have called up another of the crew to 
supply his place on deck." The Trinity Masters 
took the same view, and the Mellona was pro- 
nounced in fault for insufficiency of look-out (a). 

It is of course a matter of importance, not only 
that there should be a man or men on deck for the 
purpose of looking out, but that these should be 
stationed at the proper places. In the case of paddle 
steamers plying in a river or crowded' roadstead, 
such as the river Mersey, the proper place for a 
look-out man, it appears, is the bridge between the 
paddle boxes, from which elevation he can obtain a 
clearer view of approaching vessels, and can more 
rapidly communicate with the steersman (6). 

As the immediate purpose of a look-out is to 
give timely notice with a view to the alteration of 
the ship's course, a look-out would seem to be less 
essential in the case of those vessels which, being 
closehauled on the starboard tack, are entitled to 



(a) The Mellona, 3 W. Eob. 7. 
(6) The WirraU, 3 W. Rob. 66. 



GOING TOO FAST IN FOG. 69 

told on their course without alteration, from what- 
ever direction they may be approached. In a case 
in which Dr. Lushington observed in his judgment 
that *' it appeared that there was not any particular 
look-out on board '' a vessel thus circumstanced, the 
Trinity Masters nevertheless found the other vessel 
solely in fault (a). In another case, a sailing vessel 
was drifting up the river Thames, and no proper 
look-out was being kept : she was rtin into by a 
steamer, which ought to have avoided her. Here, 
notwithstanding the want of look-out, the steamer 
was pronounced solely in fault. " We think it 
right to say,'' said Dr. Lushington, "that there 
was a want of a proper look-out on board the 
Jane and Ellen, but that that want of a proper 
look-out did not contribute to this collision'' (6). 

All these cases fall within the general principle * 
that, to render a ship liable for collision damage, it 
is not enough that there shall have been a fault ; 
that fault must have contributed to the collision. 
Applying this principle to the case of a vessel close- 
hauled on the starboard tack, it is not easy to see 
how, under ordinary circumstances, the want of a 
look-out on board can "contribute to the col- 
lision." 

II. Another fault of navigation consists in pro- Going too 

. 1 . 1 J J fast in a fog. 

ceedmg at an excessive speed, m a crowded road- 



(a) The Progress, 7 Mitch. 433. 
(jb) The Bmma, 10 Mitch. 399. 
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Bt«ad or during a fog, bo as tinduly to increase the 
risk of collision. 

In the case of the Perth, a steamer going in a 
fog through a place much frequented by coasters, 
and going at the rate of twelve knots an hour, was 
held in &ult, partly on account of her excessive 
speed (the Trinity Masters said she ought to have 
been reduced to half-speed) ; and partly because 
her engines were not stopped when shouting was 
heard from the other vessel (a). In the case of 
the Rose, where a steamer was coming down 
the Bristol Channel, during hazy weather, at the 
rate of ten or eleven knots, Dr. Lushingtbn said 
that^ if she had come into contact with another 
vessel without either seeing each other, he should 
have pronounced the steamer in feult. It might 
, be a matter of convenience, he observed, that 
steam vessels should proceed with great rapidity, 
but the law would not justify them in proceeding 
with such rapidity if the property and lives of 
other persons were thereby endangered. The same 
rule had been applied by Lord EUenborough, in 
a case where the driver of a mail coach, having 
run over and killed a man, excused his rapid 
driving on the plea that by contract with the 
post-office he was compelled to go at the rate of 
nine miles an hour. To this Lord Ellenborough 
said that no contract with any public office, no con- 
sideration of public convenience could justify the 
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endangering the lives of his Majesty's subjects. 
The principle so laid down applied to the case of 
vessels navigating the seas (a). In another case, 
a steamer was condemned for proceeding through 
a part of the sea much frequented by ooUiera, 
in a dark and rainy night, at from nine to 
ten knots an hour (6). The following are cases 
in which steamers were condemned for going too 
fast ; the Iron Duke (c), for going from ten to 
twelve knots an hour, in a dark night, in a fre- 
quented channel off Point Lynas ; the Despatch {d)y 
for coming up the Horse Channel at ten knots in a 
dark night. The having a Government contract to Mail contract 
go at so many miles an hour is no excuse, as ^®^°®^<^»®- 
against other vessels, for using undue speed (e). 
A steamer which in a dark night is rounding-to 
in order to come to anchor, should do so cautiously, 
and eaaing her speed (/> And a rate of speed, 
which may not in itself be improper, may become 
so if it is continued after another vessel is sighted, 
in such a position as to involve risk of collision. 
Thus the steamer Eclipse was held in fault because, 
after coming in sight of a vessel, too late perhaps to 
have avoided her, her engines were kept going 
at ftdl speed [g). In the case of the Birkenhead^ 



(a) 2 W. Rob. 3. 

(&) The Oazelle, 2 W. Rob. 519. 

(c) 2 W. Rob. 384. 

(d) Swab. 139. 

(e) The Vivid, Swab. 92. 
(/) The Ceres, Swab. 250. 
(ff) Eclipse, 1 Lush. 423. 
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a Queen's ship was condemned for not slowing or 
stopping her engines, in a caBO of doubt, in order to 
ascertain the true position of the other vessel (a), 
j^mer on These decisions are in cases where the steamer is 

the hiiii Mu. in a river or frequented channel From the follow- 
ing case it appears that even on the high seas a 
steamer is not at liberty to proceed with very great 
rapidity during a fog, at any rate without taJdng 
some adequate precautions to prevent accidenta 
The steamer Europa, plying between Liverpool and 
Halifax, was i-unning through a dense fog at the 
rate of twelve and a half knots an hour ; she was in 
the same parallel of latitude with Cape Clear, and 
about seven hundred miles distant from it; that is, 
in the track for outward and homeward bound ves- 
sels trading with American ports, so that there might 
be more than ordinary probability of meeting ves- 
sels. A collision took place, and she sunk a sailing 
vessel. It appeared that no fog-horn was sounded, 
nor bell rung, on board the steamer; that there 
was only one man at the wheel, and that there was 
no person stationed on deck to convey orders to the 
engine room. Judgment was given against the 
steamer. If a steamer goes so fast as twelve and a 
half knots in a dense fog, even on the high seas, 
every posable precaution should be taken, said Dr. 
Lushington, to prevent colhsion. The law did not 
require the utmost caution that could be used ; it 
was not so extravagant as to require more t.ha ri 



(u) 3 W. Eob. 79. See also the Jcanei WcU, 2 W, Bob. 277. 
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reasonable and customary caution ; but in the pre- 
sent instance the look-out, and the arrangement 
for promptly stopping the engines or shifting the 
wheel, were not sufficient for a vessel going at such 
a speed in a fog (a). 

The same principles are of cotirse applicable to Case of 
sailing vessela The ship Virgil was condemned in yesseis. 
damages for sailing on a dark and foggy night with 
her topmast studding sails set (6). In another 
similar case, the vessel so sailing was only held 
excused on the ground that there were vessels 
in her wake, and to avoid being overtaken by 
ihem it was thought prudent to carry a press of 
.canvas on her (c). The brig Victoria was held in 
fault, for running at six knots an hour at night, 
through a crowded anchorage ground in the 
Thames (d) ; and the Pepperdl, for going at 
six knots and a half through a crowded fishing 
ground (e). 



(a) The Ev/ropa, 14 Jurist, 627. 
(J) 2 W. Rob. 201. 

(c) The Menezer, 2 W. Eob. 212. 

(d) 3 W. Rob. 56. 

(e) 1 Swab. 12. The case of the Itinercmt fmnishes a seeming 
exception to the general current of the decisions, as above recorded ; 
an exception which must be applied with great caution. The ship 
Itinercmt was sailing in a very dense fog with her studding sails set ; 
a collision ensued ; and it was contended that she was in fault for 
not having shortened her speed. Dr. Lushington, in giving judgment, 
observed that it was unquestionably the duty of every master of 
a ship, whether in an intense fog or great darkness, to put his vessel 
under command, so as to secure the best chance of avoiding acd* 
dents, even at the expense of retarding his voyage; that, for this pur- 
pose, it might in many cases be his duty to take in his studding-sails, 
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MoTingat Movmg at all in a fog may in some cases be 

all may b© a ^ •' 

fault. moving too fast^ and so a fault. In the case of the 

GfirolamOf where a dense fog came on soon after the 
vessel had passed Blackwall, Sir John Nicholl said, 
it seemed to be adpdtted that if the fog had come 
on before the Girolamo had left the docks, she 
ought not to have set out, and, if so, it was her 
duty, when such a fog did not come on, to have 
brought up. He held even that the master ought 
to have interposed when the pUot in charge of her 
would have gone on, and have insisted on bringing 
her to anchor (a). Although this last part of the 
decision, as will be seen, has since been over- 
ruled, yet in other respects this decision has re- 
cently been cited, not without approbation, by Dr. 
Lushington. In the case of the Wild Rose, a ferry 
steamer had left Seacombe Slip, in order to cross to 
Liverpool, at a time when the weather was tolerably 
clear, but a very dense fog came on before she got 
half-way across, and she came into collision with a 



but that on this head no general rule could be laid down. In the 
present instance the opinion of the court was that it might have 
been prudent for the Itinercmt to have taken in her studding-sails ; 
but the Court and the Trinity Masters were also of opinion that 
the fog was so dense that the accident would have occurred, even 
although this precaution had been adopted. The claim against the 
ItvnerarU was acordingly dismissed (The Itinerant^ 2 W. Eob. 
236). 

The masters of ships cannot safely be advised on the strength of 
this decision, l^at they may take less precaution in a very dense 
fog than in one which is not so dense. In fact, it is difficult to 
reconcile this decision with the remarks of Dr. Lushington in the 
case of the Mdlona, cited in the beginning of the present chapter. 

(a) 3 Hagg. 174. 
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vessel in the river. It appeared that the steamer 
was going at half-speed, with her steam whistle 
sounding, a good look-out^ and all proper precau- 
tions ; and she was pronounced not to be in fault 
In giving judgment, however. Dr. Lushington made 
the following observations : — ** In the course of the 
argument it was hinted, though not argued, that 
the fog might have been so dense that it was in- 
cumbent upon the steamer not to have proceeded 
upon her usual occupation, because of the dangers 
which might result from her doing so. Had the 
circumstances given in evidence made out such a 
case, it would have been the duty of the Court to 
have taken cognizance of it, and to have governed 
its judgment according as it was proved or not 
• proved. I wish now, as this is a matter of great im- 
portance, to make reference to the question whether 
steamers are at Hberty to foUow their avocations in 
a thick fog, when following that avocation might 
produce consequences damaging to property or to 
life.'' The learned Judge then referred to the case 
of the GirolamOy and said : " Perhaps I may not go 
quite the whole length which the learned Judge 
went on that occasion, but the general principle I 
do adopt, namely, that if there be an opportunity 
of stopping, instead of attempting to follow a course 
which would produce injury possibly to life and 
certainly to property, then, notwithstanding what 
may be the convenience of the parties^ notwith- 
standing the urgency of the passengers, it is 
the duty of the persons who have the control 
of that steamer or other vessel -to hold their hand. 



improperly. 
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But it is not necessary that I should decide that 
question now. At the time when the steamer set 
off upon this trip, it appears that it was somewhat 
clear, and that almost immediately afterwards a 
dense fog came on ; and the question would be a 
comphcated one, whether she was under a necessity 
to have gone back again under those circumstances^ 
or whether she was at Kberty to have completed 
her voyage/* From the result, it appears that the 
Court, assisted by the Trinity Masters, took the 
latter view (a). 

III. The third instance of faulty navigation con- 
Anchoring sists in anchoring or mooring a ship in an improper 
' manner. A ship which aachors too near another 

ship, so as to give her what is called " a foul berth,'* 
or which neglects to drop a second anchor when 
she ought to do so, and then in a gale drifts foul of 
the other vessel, will be held answerable in dam- 
ages (6). In a case where a collision ensued from 
the parting of a steamer's cable during bad weather, 
the steamer was held in fault for having brought 
to, with a single anchor, so near a ship riding in 
the Mersey that the slightest accident must lead 
to a collision (c). In another case, a ship was 
condemned for having been placed aground in a 
tidal harbour, so near to another that, when the 



(a) The WUd Rose, tried Nov. 16, 1866. See also the BorussiOy 
Swab. 94, where a ship was pronounced in fault, simply for moving 
from dock to dock, on a dark foggy night. ] 

(&) The Volcano, 2 W. Eob. 340. 

(c) The Egyptian, 8 Mitch. 496. 
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vessels heeled over, which they did at the fall of 
the tide, they came into contact and damaged each 
other (a). 

A ship, navigated in a peculiar manner, which has 
the effect of incapacitating her for the time from Dredging 
moving out of the way so as to avoid collision, ^^*"^®'^- 
e. g,y which is being dredged down a river, does so 
at her own risk, and will be held answerable for the 
damage done by a collision resulting from such in- 
capacity (6). 



(a) The LidskjcUf, Swab. 1 18. 
(&) The Eope, 2 W. Rob. 8. 
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Another fault, conducive to collisions, is the 
neglect to carry or exhibit a Hght, or to blow a horn 
or use some other signal during a fog. It has been 
thought in this country that the customary sea-law 
is not sufficiently stringent on this head; to remedy 
which, Regulations have been issued under the 
authority of Acts of Parliament. As these Regula- 
tions, however, are not universally obligatory upon 
foreign ships, and consequently cannot in all cases 
be appealed to on behalf of foreign ships as 
again^ those of this country, it is necessary to exa- 
mine the common sea-law apart from Regulations, 
and it may be convenient to take this branch of the 
subject first. 

Apart from statutory or other municipal Regula- 
tions, it appears that there is no obligation on a 
ship which is in motion to carry a light at her mast- 
head, or any other Hght, even whilst navigating a 
frequented channel, such as the entrance of the 
Mersey, off Point Lynas (a). There is a rule that, 

(a) TheBose,2W.K4; TheIronI>uke,2W,K382; TheBenares, 

7 Notes of Cases, 542. 
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if a vessel wants a pilot, she shews a light, and the 
pilot should also shew a light (a). A ship which 
is lying-to is to be treated, with reference to lights, 
as a vessel under sail (6). Butj though not bound But must 
to carry a light, a ship that is in motion is bound, when n^ng 
on the approach of another vessel, to shew some <>*^«'^®*®®^ 
sufficient light, in time to give the other ship an 
opportunity of avoiding her (c). This obligation 
applies to the case of a ship closehauled on the star- 
board tack, which, though entitled to hold on her 
course, is bound to give such warning of her pre- 
sence to other vessels {d). The ordinary mode of 
shewing a Ught under such di^umstances is, by 
holding a lantern over the bulwarks, and shew- 
ing or "flashing" it in sucha manner as to attract 
the attention of the other vessel, and to make it 
clear that it does not come from a lighthouse or 
other fixed light. 

Even in the case of ships lying at anchor, it does SMps at 

, i 1 1 xi_ • —J. j» J. J. J. • ancnor not 

not appear that there is, apart irom statute, a um- always bound 

versal obligation to have a masthead light hoisted i^J^ * 

at night. Thus, where a ship was lying at night off 

the South Foreland, the Trinity Masters pronounced 

that she was not bound, whilst so lying, to have a 

light fixed ; and that, as she exhibited a light as soon 

as the other vessel was seen, no blame attached to 



(a) 2 W. R. 385. 

(J>) City of London^ Swab. 249. 

(c) See The Juliana, Swab. 21 ; The Olivia, 6 Law Timea, N. S. 

(d) The Eclipse, 1 Lush. 422. 
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her (a). In the case of the Victoria, Dr. Lushing- 
ton said, that there was no general obligation upon 
vessels at anchor at night to carry or exhibit a 
light, but that circumstances might exist which 
would render it obligatory on such a vessel to ex- 
hibit a light for her own safety, and for the safety 
of other vessela In the case before him, as the 
ship was at anchor in a track much frequented by 
other vessels (she was off the Middle Light in the 
South-west Reach in the Thames), the Trinity 
Masters were of opinion that, looking to the period 
of the year, the state of the night, and the number 
of vessels likely to be in the neighbourhood of her, 
it was her duty, imder such a combination of cir- 
cumstances, to have had a visible light burning. 
No light was hoisted, nor was one even exhibited, 
and the vessel was accordingly pronounced in 
fault (6). 

We come now to the statutory Regulationa In 
the year 1848, directions were issued by the Lords 
Commissioners of the Admiralty, ordering that 
Her Majesty^s steam ships, and recommending that 
all other steamers navigating the coasts and channels 
of this country, should between sunset and sunrise 
carry three lights, viz., a bright white light at the 
foremast head, a green light on the starboard bow, 
and a red light on the port bow. By this combina- 



1^ 



(a) The LocMibo, 3 W. Rob. 331. 

(b) The Victoria, 3 W. Bob. 56. A Dutch ship, at anchor in a 
&ir way, is bound to shew a light, notwithstanding the Dutch law 
to the contrary (The Wmiam Hutt, 4 Mitch. 718). 
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tion of lights it was intended to exhibit to other 
vessels not merely the situation of the steamer, but 
also the course she was pursuing. In 1851, by the 
Act 14 & 15 Vict. c. 79,. power was given to the 
Lords of the Admiralty to issue regulations which 
should be of binding authority. Accordingly, in 
1852, a set of Admiralty Regulations were issued, 
directing that all British seagoing steam vessels, 
wherever they might be, should at night, whilst in 
motion, carry the three lights as above described, 
and whilst at anchor, a common bright light ; and 
that sailing vessels, whilst in motion, should, upon 
being approached by or approaching any other 
vessel, show a bright light in such a position as 
could be best seen by such other vessel, and in 
suflBcient time to avoid colUsion ; and, whilst at 
anchor, should, like steamers, exhibit a constant 
bright light at the masthead. These Begulations 
continued in force until 1858 : they were then 
revoked, and a new set of Admiralty Rules were 
issued. These leave the lighta of steamers as they 
were, but with the additional direction that a steam 
vessel under sail only should not carry her mast- 
head lights. With regard to sailing vessels, it was 
directed that, when under way or being towed, they 
should carry green and red lights on either bow, 
similar to those of a steamer, but no masthead 
light, this latter being accordingly made the dis- 
tinguishing mark of a steamer. Sailing pilot vessels 
were to carry only a white light at the masthead, 
and to exhibit a flare-up light every fifteen minutes. 
In other respects the rules of 1852 were left un- 

G 
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altered So matters remained until the Shipping 
Act Amendment Act of 1862, which led to the 
framing of a new set of rules, issued under the 
authority of the Board of Trade. These being the 
Rules now in force (since June 1st, 1863), they are 
set forth verbatim^ as follows : — 

Preliminary. 

^^Art. 1. — In the following Rules, every steam 
ship which is under sail and not under steam 
is to be considered a sailing ship, and every 
steam ship which is under steam, whether 
under sail or not, is to be considered a ship 
under steam. 

Rules concerning Lights. 

Art 2. — The lights mentioned in the following 
Articles, numbered 3, 4, 5, 6, 7, 8, and 9, 
and no others, shall be carried in all weathers, 
from sunset to sunrise. 

Art. 3. — Seagoing steam ships when under 
weigh sh^ carry 

(a) At the Foremasthead^ a bright white light, 
so fixed as to show a uniform and unbroken 
Hght over an arc of the horizon of twenty 
points of the compass, so fixed as to throw 
the light ten points on each side of the ship, 
viz., from right ahead to two points abaft 
the beam on either side, and of such a 
character as to be visible on a dark night, 
with a clear atmosphere, at a distance of at 
least five milea 



I 
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{b) On the Starboard side, a green light, so 
constructed as to throw a uniform and un- 
broken Hght over an axe of the horizon of 
ten points of the compass, so fixed as to 
throw the light from right ahead to two 
points abaft the beam on the starboard side, 
and of such a character as to be visible on a 
dark night, with a clear atmosphere, at a 
distance of at least two miles. 

(c) On the Port side, a recZ light, so constructed 
as to throw a uniform and unbroken light 
Over an arc of the horizon of* ten points 
of the compass, so fixed as to throw the 
light from right ahead to two points abaft 
the beam on the port side, and of such a 
character as to be visible on a dark night, 
with a clear atmosphere, at a distance of at 
least two miles. 

(d) The said green and red side lights shall 
be fitted with inboard screens, projecting at 
least three feet forward from the light, so 
as to prevtot these Hghts from being seen 
across the bow. 

Art. 4. — Steam ships, when towing other ships. Lights for 
shall carry two bright white masthead hghts ^^^ ^''^' 
vertically, in addition to their side lights, 
so as to distinguish them from other steam 
ships. Each of these masthead lights shall 
be of the same construction and character 
as the masthead lights which other steam 
ships are required to carry. 

Art 5. — Sailing ships under weigh, or being Lights for 

^ o sailing ships. 
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towed, shall carry the same lights as steam 
ships tinder weigh, with the exception of 
the white masthead lights, which they shall 
never carry. 

Art. 6. — Whenever, as in the case of small 
vessels during bad weather, the green and 
red lights cannot be fixed, these lights shall 
be kept on deck, on their respective sides 
of the vessel, ready for instant exhibition ; 
and shall, on the approach of or to other 
vessels, be exhibited on their respective 
sides in sufficient time to prevent collision, 
in such manner as to make them most 
visible, and so that the green Hght shall not 
be seen on the port side, nor the red light 
on the starboard side. 

To make the use of these portable lights more 
certain and easy, the lanterns containing 
them shall each be painted outside with the 
colojir of the light they respectively contain, 
and shall be provided with suitable screens. 

Art. 7.— Ships, whether steam ships or sailing 
ships, when at anchor in roadsteads or fair- 
ways, shall exhibit, where it can best be 
seen, but at a height not exceeding twenty 
feet above the hull, a white light, in a 
globular lantern of eight inches in diameter, 
and so constructed as to show a clear, imi- 
form and unbroken light, visible all round 
the horizon, and at a distance of at least 
one mile. 

Art. 8. — Sailing pilot vessels shall not carry 
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the lights required for other sailing vessels, 
but shall cany a white light at the mast- 
head, visible all round the horizon, and shall 
also exhibit a flare-up Hght every fifteen 
minutes. 
Art. 9. — Open fishing-boats and other open Lights for 

fishing Y6886US 

boats shall not be required to carry the side and boats, 
lights required for other vessels ; but shall, 
if they do not carry such lights, carry a 
lantern having a green slide on the one side 
and a red slide on the other side ; and on 
the approach of or to other vessels, such 
lantern shall be exhibited in sufficient time 
to prevent collision, so that the green light 
shall not be seen on the port side, nor the 
red light on the starboard side. 

Fishing vessels and open boats when at anchor, 
or attached to their nets and stationary, 
shall exhibit a bright white light. 

Fishing vessels and open boats shall, however, 
not be prevented from using a flare-up in 
addition, if considered expedient.'' 

The decisions bearing on these Eegulations may 
be classed under the following heads : — 1st. Those 
which explain the meaning of the terms used : 
2nd. Those which refer to the onus prohandi : 3rd. 
Those which deal with the reasons which may 
excuse the not showing a light : 4th. Those which 
illustrate the manner in which the position of a 
light seen is to regulate the steering of the ship 
from which it is seen. 



Wtutiatlie 
proper posi- 
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Ughta. 
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iBt. C^taes explaiBing terms : — 

The term " sea-going ships " has been decided not 
ibo »pply to fishing vessels. These are merely bound 
pi exhibit a light upon the approach of another 
vessel, as required by the common law of the 
sea (a). Nor, in the case of a steamer w hich habi- 
tually plies in a river, as a ferry boat, but occasion- 
ally goes out to sea, does the term apply to her so 
long as she is in the river. " I think it makes no 
difference," said Dr. Lushington, " that there may 
be times ^d seasons when she goes out to sea and 
piay be required to carry the three lights " (&). 

Some questions have arisen as to the proper 
position of the red and green lights. The statute 
directs that they shall be fixed " on the starboard 
side " and " on the port side " of the vessel respec- 
tively. This expression does not mean that the 
lights are to be actually placed on the ship's side. 
" My understanding of the directions as to the 
lights," said Dr. Lushington, "is, not that there is 
any poative order that they shall be fixed on the 
starboard side, speaking of the side alone, but that 
the green Hght shall be on the right hand, and the 
red on the port h^d, or left side of the vessel " (c). 
On the other hand, xt appears that there must be 



(a) The Olivia, 6 L T. N. S. 398. Queen's ships, it may be here 
mentioned, are not bound by the atatutts yet must show a rea- 
Bonably sufficient light (TV Leda, 7 Mitch, p. 1519). 

It has been held a &ult to sail bo close to another ship that your 
light is obscared by her sails {The ZoUverein, Swab. 96). 

(*) The Tffnemotith,9muib. 114.) 

(c) The CUy of CarUile, 8 Miteh. 943. 
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two separate lights, one placed on one side, and the 
other on the other side of the vessel It is not 
enough, as was at one time supposed, to have a 
single three-coloured lamp hung at the bowsprit 
end, and so constructed as to cast a green light on 
the starboard side, a red light on the port side, alid 
a white light when seen end-on (a). The lights 
must be so erected as t6 be fairly visible from on 
board other vessels (6). 

2nA The cases which bear upon the question of Onusprc^- 

'■ ^ ^ andi as. to 

ontts prohandiy with reference to the carrjdng of carrying of 
lights, are the following : — 

In every case of collision at night, if it is alleged 
in the pleadings that the coUision was occasioned 
by the absence of a sufficient statutory light on 
board one of the colliding ships, the burden of 
proof that there were such lights rests with that ^^ts with 

_ —^ , , vessel denying 

vessel. " Beyond all doubt," said Dr, Lushington, the absence 

in the case of the City of Carlisle^ cited above, ^^ 

" the burden of proof is upon those who allege that 

they carried the lights. There is no doubt about 

it in law, nor is there a doubt about it in common 

sense ; because, of course, those who are on board 

the vessel must be able to give the best (evidence 

as to what was the state of things on board that 

vessel, and those who never saw it xintil they came 

into collision can give no evidence at aU, except 

that they did not see it " (c). 



(a) The MangeHoriy Swab. 124 ; The Urania, Swab. 256 
(6) The City of Carlide, 8 Mitch. 943. 
(c) 8 Mitch. 943. 
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Or with Further, if it is set up as a defence, on the part 

▼6SS61 ftllGfiniifir 

that the of a vessel which had. not a Hght, that the absence 
Ughte was of that light did not contribute to the coUision, 
immateriaL j^ j,^^^ ^^^ ^j^^^ vessel to establish that position 

by proof. Where there has been a breach of the 
rules, the primd facie presumption is that the col- 
lision was occasioned thereby; and the onus is cast 
on those who have been guilty of such breach of 
rebutting this presumption, and showing that the 
breach did not, in fact, occasion the ensuing 
damage (a). 

In the case of the Flavia Gioja, in 1858, a ship 
which had not a hght when she should have had 
one, was held not thereby prevented from recover- 
ing collision damage, it being distinctly proved that 
the absence of the Hght in no way contributed to 
collision ; the ship having, in fact, been distinctly 
seen from the other vessel at a distance sufficient, 
had proper measures been taken on board the latter 
vessel, to have prevented a coUision. It was in 
argument pressed upon the Court, "with a per- 
tinacity,^' said Dr. Lushington, « savouring of des- 
peration,'' that the circumstance of not carrying a 
light should operate as an estoppel against any 
claim on the part of the Flavia Giqja; but this 
contention was not admitted (6). 



(a) The Palestine^ 13 Weekly Eep.lll. 

(h) 3 Mitch. 757. See also, to the same effect, the cases of 
The Vivid, Swab. 89, and The JulianOy Swab. 22. The testing ques- 
tion is, Had the light been there, would the collision have occurred ? 
(Swab. 22.) 
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In the case of Morrison v. General Steam Navi- 
gation Company, it was laid down by the Court of 
Exchequer that the question in cases of collision 
must always be, whether the parties had contri- 
buted to the collision by their own carelessness ; 
that no change had been effected in the law in this 
respect by the Admiralty Regulations, and conse- 
quently that, if it could be clearly established that 
a vessel having no light had been run into by 
another vessel from sheer carelessness and negU- 
gence in not keeping a good look-out, the injured 
party could recover. It would of course be other- 
wise if the absence of the hght had contributed to 
the collision (a). 

3rd. The following decisions may be classified Excuses for 
imder the head of excuses for not carrying a light : light. 

The presence of the moon is no excuse. " It is The moon is 
not to be said,'' said Dr. Lushington, "because it 
was a bright night that it was not necessary to 
obey the Act of Parliament." It would, of course, 
be necessary to show that the absence of the light 
was a cause conducing to the collision ; and in the 
case referred to this was proved. It was stated in 
evidence that when the moon is shining at the 
back of a vessel's sails, she can be seen by the 
moonlight a great way off; but if the moon is 
shining in the front of her sails she can be seen 



no excufie. 



(a) 17 Jurist, 507. See also, to the same effect, The Panther, 
17 Jurist, 1037; Dowell v. General Steam Namgation Company, 
1 Jurist, N. S. 800. 
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Difficulty of 
fixing lights, 
owing to a 
gale. 



When lights 
carried away 
by a sea, 
must at once 
be replaced. 



no distance ; and that, under such circuiBLstances, 
her hull would be seen before her sails (a). 

In the case of the Calla^ it was pleaded that, 
owing to the heavy gale and a strong sea which 
was frequently breaking over the vessel, it was 
found to be impracticable to keep her green and 
red lights fixed as appointed by the Admiralty 
Regulation, but that they were kept lighted on 
deck and were exhibited on the approach of the 
other vessel. The learned Judge, in summing up 
to the Trinity Masters, said that the Calla^ not 
having carried her coloured lights fixed in the 
ordinary manner required by the Admiralty Rules, 
was bound to make out a sufficient justification ; 
and that, if they were of opinion that no circum- 
stances were proved sufficient to justify the non- 
observance of the rule, and that the collision was 
in any degree occasioned by the lights not being 
exhibited as required, the Calla would be to blame 
for the collision. The Trinity Masters found that 
the Calla had not proved that it was impracticable 
to carry her coloured lights fixed, and that the col- 
lision was caused by her default in not exhibiting 
her light in proper time ; and she was accordingly 
condemned in damages (6). 

A vessel whose regulation light had been carried 
away in tempestuous weather, was held in fault for 
a collision occasioned by the absence of such Kghts, 



(a) The City of London, Swab. 248 ; affirmed in P. C., Swab. 300. 
(&) The Calla, Swab. 465. See also, to the same effect, The 
Livingstone, Swab. 519. 
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because the master had neglected to replace them, 
although he had an opportunity of doing so, as the 
veasd had been at anchor for more than a week 
jat the Downs, and had communication with the 
shore (a). 

In another case, where the lamps had been dis- Must at least 
abled in eevere weather, so that there were no "^ ''"''"' 
regulation lights on board, a ship was condemned 
in damages for not having shown some kind of 
light upon the approach of the other vessel (6). 

A striking example of the strictness with which 
the Admiralty Court insists on the observance of 
the Statutory Regulations is furnished by the case 
of the George Arkle ; where a ship, drifting help-r illustration of 
less, disabled, running out to sea after an accident, 
was pronounced in fault for not having the regula- 
tion lights set when a collision took place. Whilst 
at anchor in Winterton Roads, this vessel had been 
run into by the ship Charlemagne^ had lost her 
cutwater and bowsprit ; which, with the head gear, 
were hanging under her bows ; and, having parted 
from both her anchors, was of necessity run out to 
sea to weather the gale which was blowing. Sails 
were hoisted, but they were immediately blown 
away, and the ship drove before the wind unman- 
ageable, partly from want of the head-stays, and 
partly because of the wreck which was hanging 
under her bows* In this distressed condition, the 
crew appear to have forgotten to put#up the regu- 



(a) The Robert Ingramy 1 Lush. 327. 

(b) The Eclipse, 1 Lush. 422. 
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lation lights. After a time she struck upon a bank 
and beat over it, her wheel chains broke, and she 
became totally unmanageable, and drifted foul of 
two vessels at anchor. It was contended, in argu- 
ment, that the helpless condition of the vessel fur- 
nished an excuse for the absence of the hghts ; in 
fact that, under the circumstances, the George Arkle 
could not be considered as a vessel under way. In 
the Admiralty Court, however, the George Arkle 
was pronounced solely in fault, on the ground that 
she was bound to have carried the coloured lights, 
and that the want of them contributed to occasion 
the collision. This decision was affirmed in the 
Privy Council The unmanageable condition of 
the vessel, it was said in the judgment, was imma- 
terial ; for it was proved that the Violet^ one of the 
vessels run into, might and probably would have 
avoided the coUision, if any coloured light had been 
exhibited on board the George Arkle (a). 
Of the manner 4th. The last point to be considered in connexion 

in which the •,r ii "L'xi^Tii'ji • ^ • i 

position of With the suDjcct 01 Jights, IS, the manner m which 
MB^affeS) *^®y indicate to the vessel which sees them the 
the steering, position and description of the vessel that carries 

them ; and, as a consequence of this, the maimer 
in which the seeing of a Hght is to determine the 
steering of the vessel from which it is seen. 

The following diagrams, in illustration of this, 
have been appended by the Board of Trade to their 
published Il^gulations : — 



(a) 1 Lush. 383. 
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" When both red and green lights are seen : Diagrams 

A sees a red and green light ahead ; A knows Board of 

a vessel is approaching her on a course ' ®* 

directly opposite to her own, as B. 




If A sees a white masthead Hght above the 

other two, she Jtnows that B is a steam 

vessel. 
When the red, and not the green light is seen : 
A sees a red Hght ahead or on the bow ; A 

knows that either, 
1, a vessel is approaching her on her port bow, 

as B, 




B 



Or 2, a vessel is crossing in some direction to 
port, as D D D. 






If A sees a white masthead light above the 
red Hght, A knows that the vessel is a 
steam vessel, and is either approaching her 
in the same direction, as B, or is crossing to 
port in some direction, as D D D* 
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When the green, and not the red light is seen : 
A sees a green Hght ahead or on the bow ; A 

knows that either 
1, a vessel is approaching her on her starboard 

bow, as B, 




B 



Or, 2, a vessel is crossing in some direction to 
starboard, as D D Di 




If A sees a white masthead light above the 
green light, A knows that the vessel is a 
steam vessel, and is either approaching her 
in the same directioii as B, or is crossing to 
starboard in some direction, as D D D* 

With reference to this branch of the subject, 
there are the following decisions : — 

In the case of the CereSy a barge, seeing a 

steamer's red light broad on her port bow, was held 

justified in showing no light ; as the vessels could 

not, from the position of the red light, be at that 

time " approaching ^ one another (a). 

Mistake When the position of two vessels is such that if 

the accidental A's green light woro seen, B ought to starboard, 

onei^ht!^^ but Otherwise to port, B will be held right in 



(a) Swab. 250. 
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porting in case A*s green light has been accident- 
ally extinguished. Thus, where the steamer Rob 
Roy saw only a white masthead light on the star- 
board bow, and thereupon her helm was ported, 
which in the opinion of the Trinity Masters was 
the right course for her to take on seeing such a 
light alone, the st'Oamer was not held to be answer- 
able in damages^ it appearing that, in fact, the light 
so seen belonged to a steamer, whose green light 
ought also to have been seen from the Rob Roy, 
had it not by accident been extinguished just 
previously. It is obvious, from what has been 
said, that, when a steamer's green and masthead 
lights are seen on the starboard bow, the proper 
course is, not to port, but to starboard the 
helm (a). 

When a green light is seen on the starboard When green 

I. •!. • J J. «j. T xi. T I.J. • light seen on 

bow, it is dangerous to port it the light is more starboard 
than a point abeam ; since, as the ship must be than ^e^ 
crossing to starboard, in one of the directions shown San^eroiw ™o 
in the last diagram, the effect of porting would be P^^- 
to bring the other ship across her track. Dr. Lush- 
ington said, " supposing two vessels are approach- 
ing each other in a direct line, so that you see the 
red and green lights, then I apprehend it is quite 
clear the rule (of porting the helm) ought to pre- 
vail ; and it is possible the rule ought to prevail 
where you see a vessel carrying the green light a 
single point on your starboard bow ; but then it 



(a) The Roh Rmf, 3 W. Eob. 190. 
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becomes very dangerous in case it should be carried 
to any further extremity "' (a). 

The Regulations, as illustrated by the decisions 
here given, appear amply sufficient for the purpose 
of indicating the manner in which the steering of a 
ship should be regulated by the position of a ship's 
lights seen at night in the open sea 
Pog-signaifl. Concerning fog-signals, the regulations are as 
follows : — 

^^ Art 10. — Whenever there is fog, whether 
^7 ^'^y or night, the fog-signals described 
below shall be carried and used, and shall 
be sounded at least every five minutes ; 
viz. : — 

"(a) Steam ships under weigh shall use a 
steam whistle placed before the funnel, not 
less than eight feet from the deck : 

" (6) Sailing ships under weigh shall use a fog- 
horn : 

** (c) Steam ships and sailing ships when not 
under weigh shall use a belL" 

The Regulations do not attempt to define — ^it 
would indeed have been impracticable to do so — 
what degree of density in the atmosphere shall con- 



(a) The MoNimder, 2 Weekly Eeporter, 643. See also the Cleopatra, 
Swab. 135, and the Sylph, Swab. 236, to much the same effect In 
the former case, the greeo light was seen two points abeam, and the 
vessel was held hj the Trinity Masters to be justified in porting : 
in the latter, it was three or four points abeam, and the ship was 
condemned for doing so. 
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stitute such " fog " as to necessitate the use of these 
signals. It seems reasonable to suppose that, in a 
crowded roadstead or other situation where the 
risk of collision is greater than ordinary, a slighter 
degree of thickness of the air should bring the 
fog signals into use, than under other circum- 
stances. 

In the case of the Wild Rose, the ship Indepenr 
dence was lying at anchor in the river Mersey, and 
did not ring a beH during weather which was 
described by witnesses on one side as " misty, but 
not foggy," and on the other as " a dense fog." In 
giving judgment. Dr. Lushington said, " that, on the 
morning when the collision took place, there was 
that which any reasonable man would have termed 
a fog existing at some time or other in the river 
Mersey, there cannot be a doubt. You have the 
entries from three of the landing places, and you 
have the fact that the steamers which crossed back- 
wards and forwards, aU of them used the whistle ; 
that I therefore assume to be a proved circum- 
stance in this case " (a). 



(a) Wild Rose, tried Nov. 16, 1865. 
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INEVITABLE ACCIDENT. 



Accidental coUisions, for which neither vessel is 
responsible to the other, ought, one should think, 
to be extremely rare ; since, to constitute such a 
collision, it must appear that each vessel has done 
all that was requisite to give to the other timely 
warning of her approach, each must have kept a 
sufficient look-out, neither must have been moving 
at an improper speed, and each, on seeing the other, 
must have taken the proper steps in order to avert 
a collision. With such a combination of precau- 
tions, it is difficult to see how a collision should be 
possible. There are, however, one or two instances 
of collisions really accidental in this sense. 
Definition. The following definitions of an accidental collision 

have been given in the Admiralty Court. " In my 
apprehension," said Dr. Lushington, in the case of 
the Virgil^ " an inevitable accident in point of law 
is, that which the party charged with the oflfence 
could not possibly have prevented by the exercise 
of ordinary care, caution, and maritime skill" (a). 
In the subsequent case of the Lochlibo, the same 

(a) 2 W. Rob. 205. 
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principle wa3 laid down in almost the. same words. 
" By inevitable accident, I must be understood as 
meaning, a collision which occurs when both parties 
have endeavoured by every means in their power, 
with due care and caution, and a proper display of 
nautical skill, to prevent the occurrence of the aoci*- 
dent " (a). Again, in the case of the W, V. Mo$es, 
the same learned Judge defined inevitable accident 
to be ** that accident^ that calamity, which oocurs 
without there being any practicable means of pre- 
venting its taking place ; it is that accident which 
takes place when everything has been done which 
ordinary skill, care, and abUity could do to prevent 
accident " (6). 

Examples of such " inevitable accidents " are as 
follows : — 

When a steamer was rounding-to in order to shifting of 
come to an anchor, and the other vessel, either not roundi^-to, 
seeing her lights or baffled by. their change oi^^^^^ 
position, and in consequence unable to make out 
her course, it being an extremely dark night, 
steered as if the steamer were coming towards her, 
the collision which ensued was held to be the resuli# 
of inevitable accident (c). 

The fact that a third vessel near the colliding Sudden 
ships has unexpectedly thrown herself in stays, so positfonV* 
as to confuse and complicate the manoeuvring, ^®^^^®*^- 
pnd thus occasion the collision, may, it would 



(a) 3 W. Rob. 318. 

(&) 6 Mitch. 1553. 

(c) Shamm, 1 W. Rob. 463. 

h2 
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seem, cause the collision to be regarded as acci- 
dental (a). 
Jamming of The jamming of a cable in letting it go, whence 
moment of a collision onsuod, was held sufficient to excuse the 
6 ung go. ^j^.p ^^ ^j^^ ground of accident. It was considered, 

both in the Admiralty Court and in Privy Council 
on app«J, *at ii^I^ no ^t of Z^H or 
precaution on the part of the master in any parti- 
cular, and that the jamming of the cable must be 
attributed to pure accident (6). 

Miasing gtaya. That there has been an accident, is not enough, 
i^ notwithstanding it, there was time enough to 
have remedied its effects before the collision, had 
proper measures been taken. Thus, where a vessel 
had missed stays in a squall, this was held not to 
be a sufficient excuse for the collision which ensued, 
because it appeared that, after missing, there was 
time to have paid-off before the wind by squaring 
the mainyard (c). 

Fog suddenly An intense fog, suddenly coming on, or coming 
on under circiunstances which justify the ships 
which collide in continuing their respective courses, 
may excuse both, if it is so dense that all due pre- 
cautions are insufficient to prevent a collision. Thus 
in the case of the Itinerant, where that vessel was 
Mmg in a dense fog with her studding^ set. 
and urged in her excuse that she was obliged to 
carry a press of sail to make way against the tide 



coming on. 



(a) See the MohUe, Swab. 73. 

(&) Pe&rless, 1 Lush. 111. 

(c) Kingston hy-Sea^ 3 W. Bob. 156. 
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the Court were of opinion that it might-have been 
prudent for her to have taken in her stuSiding-sailfif, 
but that she was nevertheless not answerable in 
damages, because they were further of.bjnmon that 
the collision was not occasioned by the c«nission of 
the Itinerant so to do, the weather bejdg', such that 
the accident would have occurred, eve j^ though this 
precaution had been adopted (a). 






, " " ^ * 



"u 



(a) Itinerant, 2 W. Bob. 243. Sef ^te^ 73. 



• •• 



'./•. 



• • 



• • 



••;•. 



.•• 



.••' 



Ship not 
liable for 
faults of 
compulfloiy 
pilot. 



Older deoi- 
siona on thig 
sabjeot. 



• • 



•• 






• » 



• • 



CHAPTER VIL 






OF TH^^JffON-IJABILrrY FOR THB ACTS OF A 

COMFULSOBY PILOT. 
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The prindjle. on which a shipowner is made 
liable for daof ag^es done to another ship by improper 
navigation on. Hie part of the captain or crew, ia, 
that a mastef- w responsible for the misconduct of 
the servants in his employ. A pilot who is taken 
on board by compulsion of law, and who is conse- 
quently not appointed, nor can be dismissed, by the 
shipowner, is not considered as his servant, in such 
a sense as to make the shipowner responsible for 
the pilot's misconduct. 

It is only by degrees that this principle has come 
to be recognised by the Admiralty Court In the 
earliest reported case on this subject, it was held by 
Lord Stowell that a foreign shipowner could not 
claim exemption from liability for a collision, where 
his ship was in fault, on the plea that the collision 
was the result of orders given by a regular pilot. 
** The owners,^' said the learned Judge, " are respon- 
sible for the acts of the pilot, and they must be 
left to recover the amount as well as they can from 
him " (a). In the case of the Christiana, there was 



(a) Neptune the Second, in 1814^ 1 Dods. 467. 
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cited in argument a clause of the General Pilot 
Act (6 Geo. IV., c. 125, s. 25), which enacted that 
" no owner or master of any ship or vessel shall be 
answerable for any loss or damage which shall 
happen to any person or persons whomsoever, from 
or by reason or means of any neglect, default, in- 
competency or incapacity of any licensed pilot 
acting in the charge of any such ship or vessel 
under or in pursuance of any of the provisions of 
this Act/' In the decision of this case. Sir 
Christopher Robinson held himself to be bound by 
this clause in the case of a foreign as well as of an 
English ship (a). But, in the subsequent case of 
the Girolamo, the same learned Judge considerably 
narrowed the effect of the Pilot Act, by laying 
down the positions, that this statute could not affect 
the jurisdiction of the Court of Admiralty in cases of 
collisions with foreign ships upon the high seas (6) ; 
that the clauses in the Act exempting " owners '' 
from liability might be read as merely taking away 
their personal liability, leaving the remedy in rem 
intact ; and that the taking of a pilot could not be 
considered compulsory, when there was no penalty 
attached to a refusal to take him, beyond the 
liability to pay the regular charge for pilotage, 
whether a pilot were employed or no (c). On all 
these points, as will be seen, the decision in this 

(a) ChHstianay 2 Hagg. 185. 

*(&) This has since been overruled, on the ground that whoever 
seeks a remedy must seek it according to the lex fori (Venumy I 
W. Rob. 319.) 

(c) GirolamOy 3 Hagg. 169. 
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case has since been OTerruled In the cases, how- 
ever, of the Baron Holherg (a) and the Carolus {b), 
it was again held, still by Sir C. Eobinson, that 
the provisions of the Pilot Act could not afEect 
the position of foreign shipowners in the Admiralty 
Court. 

The law on this subject was first {so far as the 
Court of Admiralty is concerned) placed on its 
present basis by Dr. Lushington, in the important 
deci^on of the Marias case, in the year 1839. In 
this judgment, after a critical review of the previous 
cases, and particidarly of two apparently conflicting 
dedsions in the Common Law Courts (e), the 



(a) 3 Hagg. 244. 
(6) 3 Hagg. 343 n. 

(c) In Carrutb«r» v. Sydehofham, 4 M. & S. 77, where the question 
was one of iDHurance, Lord Ellenborough had said, " If the master 
cannot navigate without a pilot except under a penalty, is he not 
under tiie eonipulaion of law to take a pilot ? And, if so, is it jost 
that he should be answerable for the misconduct of a person whoae 
appointment the provisions of the law had taken out of his hands, 
placing the ship in the bands and under the conduct of the pilot t " 
The other decision referred to wsa that of The Attomey-Beneral v. 
Case, 3 Price, 302, where a ship, riding at anchor in the river 
Mersej, and having a pilot on board, drifted, and, through the 
improper conduct of the pilot, came into collision with other ships 
in the river. Here the ship was held liable for the damages. Had 
she been at the time proceeding to sea, nnder the charge of a pilot 
taken by compulsion of law, then, said Thomson, C. B,, "it might 
have been a fair question, whether the owner would have been 
liable; though there have been cases which show that though a 
pilot may be on board, the master is, in some inatauces, deemed 
responsiUe notwithstanding." But here the taking of a pilot, while 
the ship was at anchor in the Mersey, was a voluntary measure, 
and the pilot was therefore to be regarded as the servant of the 
shipowner. 
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learned Judge came to the conclusion that, on 
grounds of natural equity, independently of the 
provisions of the Pilot Act, the owner of a ship 
should not be held liable in damages for a collision 
occasioned by the fault of a pilot compulsorily taken 
on board. " I^'' he said, *' the taking a pUot on 
board was compulsory, and the collision was occa- 
sioned by the fault of that pUot, I shaU hold the 
owners of the Maria exempt from responsibility, 
upon general principle, without reference to Acts of 
Parliament ; for, in that case, the pUot was not their 
servant, and the maxim * quifacit per alium facit 
per se' does not apply. If, on the contrary, the 
taking a pilot was voluntary, then he was the ser- 
vant of the owners, and the owners are responsible, 
unless the General Pilot Act, which takes away 
responsibility, applies to a foreign vessel so circum- 
stanced, and to cases where it is optional to take a 
pilot or nof The learned Judge then proceeded to 
give his reasons for coming to the conclusion that, 
in the case before him, the taking of a pilot was 
compulsory, and accordingly dismissing the owners of 
the Maria from the suit. . " The opinion I have thus 
formed in this case,'' he added, " is founded upon the 
general principle of reason and justice, that no one 
should be chargeable with the act of another who is 
not an agent of his own election and choice, and I 
further think that it would be contrary, to all sense 
of equity, to say to the owners of a foreign vessel, 
you shall take a pilot of our selection, of our 
appointment : be he drunk or sober, negligent or 
careful, skilful or ignorant, you shall be responsible 
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for his conducti unless you ohoose to submit to the 
penalty, and penalty it is^ of paying the pilotage 
for nothing '^ (a). 

The principle thus laid down by ^Dr. Lushington 
afterwards received the sanction of the English 
Legislature, in the following clause in the Merchant 
Shipping Act : — " No owner or master of any ship 
shall be answerable to any person whatever for any 
loss or damage occasioned by the &tult or incapacity 
of any qualified pilot acting in charge of such ship, 
within any district where the employment of such 
pilot is compulsory by law " (6). 

The exemption thus given by statute is to be 
construed strictly; the pilot must be "acting in 
charge of the ship/' if his act is to reheve the ship 
from UabiUty (c). 

The statute, however, is merely declaratory of a 
principle based, as has been said, upon natural 
^uity. Consequently, whether or no the words of 
the statute are sufl&ciently extensive to apply to 
foreign ships colhding on the high seas, such ves- 
sels are on general principles entitled to this 
exemption (d). 



To exOTge tJie In order to excuse the ship, the fault which has 
fault must be occasioned the collision must have been the act of 

that of the 
pilot alone. 



(a) Maria, 1 W. Bob. 95. 

(b) 17 & 18 Vict. c. 104, s. 388. 

(c) General De Caen, Swab. 10. • 

(d) Johanma Stall, I Lush. 312. 
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the pilot alone (a). If the accident were occasioned 

by the joint misconduct of the pilot and crew, the And of the 

ship would be held liable (6). The pilot must be S^gT of thT 

actually in charge of the deck at the time of the ^^^ 

collision. Thus, in a case where the pilot had gone 

below, leaving the charge of the deck to the second 

mate, and before he came up again a collision took 

place, the ship was held liable, and it was held to be 

immaterial in this respect whether or no the pilot 

were to blame for thus temporarily leaving his 

post (c). If the fault consists in improper steering, 

then, as this is peculiarly the pilot's province, the 

only chance of makiag the ship liable would be, it 

should seem, to diow, either that the look-out was 

insufficient, or that the crew did not obey the pilot's 

orders (d). Steering orders, given by the pilot, and 

repeated by the master to the helmsman, are the 

pilot's acts (e). It is not enough, however, to prove 

that the pilot was in charge, and then ask the 

court to presume that any order as to the helm And this 

must have been given by him : it must be distinctly JJ^^dT 

proved that it was the pilot who gave the order Merepreseaoe 

which led to the collision (f). If the collision iotexcuaL 

has arisen from the want of a sujGGdent look- 



(a) Girolamo, 3 Hagg. 175. 
. <6) Diajia, 1 W. Rob. 135. 

(c) Mobile, Swab. 71. Affirmed in P. C, Swab. 128.- 

(d) Batavi&r, 2 W. Rob. 409. 

(e) Admi/ral Boxer, Swab. 196. 

(/) Scfmalbe, 1 Lush. 240. In all cases where " pilot ^ is set tip 
as the defence, the burthen of proof that the eollision resulted from 
the faulty conduct of the pilot, and of him alone, rests with the 
defendant (Atlas, 2 W. Rob. 504). 
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The pilot 
responsible 
for bringing 
■hip to, and 
getting her 
under weigh. 



But pilot not 
responsible 
when fault lay 
in coming 
out of dock 
at alL 



out, the presence of a pilot will not excuse the 
ship (a). 

Everything connected with thebringingof the ship 
t. ^.D geUu^ her under w^U witj 

the duties of the pilot. Thus» in the AgricoWs 
case, it was held that, to determine when and how 
to drop the anchor, is in the province of the pilot (6) : 
in another case, that the pilot alone was to decide 
as to the propriety of bringing a ship to anchor, 
and, therefore, whether to run into an anchoragfe 
ground on a dark night or to remain outside^: 
in another, that the catting of the anchor, so as to 
have it in readiness for letting go upon occasion, 
belonged to the pilot's duty {d) : in another, that 
the mode of getting the ship under weigh was to 
be determined by the pilot {e). IC however, the 
coUision have arisen because the saHors have been 
too slow in obeying the pilot's orders to let go the 
anchor (/), or because the anchor was too light to 
hold the ship as it ought to have done {g\ the ship 
will be held liable. 

In one case, where a ship was improperly moved 
from dock to dock on a dark night, when it was 
impracticable for the pilot to control the movements 



(a) Bolides, 3 Hagg. 367 ; Diaria, 1 W. Rob. 136 ; George, 2 W. 
Bob. 389. 
(h) 2 W. Rob. 14. 
(c) Geor^fg, 2 W. Rob. 388. 
\d) Gips&y Kvngy 2 W. Rob. 647. 
{e) PeerUsSy 1 Lush. 31. 
(/) Atlasy 2 W. Rob. 606. 
ig) MassachMsetts, 1 W. Rob. 371. 
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of the tug, the presence of a pilot was held to be 
no excuse. The fault here consisted, not in any- 
thing done or omitted by the pilot, but in per- 
mitting the ship to be moved at all (a). 
^ To see that the vessel is in proper trim for navi- P^io* ^i?* 

/» 1 responsible 

gation, is not the pilot's duty, but that of the for ships 
master or owner of the ship. It suflSces, however, proper trim. ; 
if the ship is in ordinary safe trim ; it is not 
necessary that her trim should be the best pos- 
sible (6). 

Generally speaking, it is the master's duty, and Master, not 
not that of the pilot, to determine whether or no decide as to 
to take the assistance of a steam tug (c). Hence, ^ ^ ^^^' 
the presence of a pilot was held to be no excuse, 
v^here the fault consisted in engaging insufficient 
steam power for docking a large ship (d). This is 
the rule under ordinary circumstances, when a tug is 
employed merely for accelerating speed. It may 
be different in cases where a ship is in distress, and 
it is a critical question whether to employ a tug or 
not ; " those are cases,'' says Dr. Lushington, " in 
which the master ought to attend to the pilot's 
voice ; " on account, evidently, of the pilot's superior 
local knowledge (e). 

Where it was found as a fact that it was bad Master 
seamanship, when a vessel was lying at anchor in J^^not^ ® 

sending down 

topgallant 

— — ywds. 

(a) Borvssiay Swab. 95. 

(6) Argo, Swab. 464. 

(c) Julia, 1 Lush. 226. 

Id) Gamer Dove, 8 Mitch. 368. 

(e) Julia, 1 Lush. 226. 
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the Downs during a gale of wind, not to send down 
her topgallant yards, and that this omission had 
contributed to the collision, the question was raised, 
whether this was a fault of the pilot only, so as to 
excuse the owner, or of the pilot and master jointly, 
for which he would be liable ; and the Committee 
of Privy Council pronounced in favour of the latter 
view. « The pilot,'' said Parke, B, in giving judg- 
ment, " has the sole direction of the vessel in those 
respects where his local knowledge is presumably 
required. The direction, the course, and the 
manoeuvres of the vessel, when sailing, belong to 
him. It is also his sole duty to select the proper 
anchorage place and mode of anchoring and prepar- 
ing to anchor. The step of sending down the top- 
gallant yards being one which every master, accord- 
ing to the ordinary course of navigation, ought to 
have taken in every open roadstead, where many 
vessels are lying, and in blowing weather, that duty 
was not exclusively the pilot's, but that of the 
master also. If the pilot had given express orders 
to the master not to send down the topgallant 
masts, we do not say that the owners might not 
have been excused from responsibihty for the con- 
sequences of that omission '' (a). 
Piiotdirecting Under this head it is only necessary to add that 

ship from on •ijt* i i * t ^* t* rr 

T)OMd her & pilot, who IS ou board a steam tug, directmg the 
aa m*^^ course of the vessel towed by orders given through a 
of «^P- speaking trumpet, is equaQy to be considered the 



(a) Hammond v. Rogers^ 7 Notes of Oases, 41. 
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pilot in charge of the ship, as if he were on board 
the ship herself (a). 

There may be occasions on which it becomes the Cases in 

_ •' , ^ wnich master 

duty of the captain wholly to take the control of is bound to 
the ship out of the pilot's hands. If, for example, out of the 
the pilot] is drunk (6), or goes to sleep, or pladiily P^^<>*^^^^ 
shows himself to be incompetent (c), the captain 
must take the charge himself Where a pilot had 
abdicated his duty, by going to sleep, after hiring 
a waterman to do his work, and, owing to the 
waterman's fault, the ship came into collision with 
another vessel, the ship was held liable. The master 
ought, it was held, to have taken command, as if 
the pilot had been drunk (d). 

In the case of the Girolamo^ it was held by Sir 
John NicoU, that if a vessel improperly goes on 
when the fog is so dense that she ought to have 
been brought to an anchor, and a collision takes 
place in consequence, it is no excuse to say that she 
was in charge of a pilot, for that the master ought 
to have interfered, "It seems to be nearly ad- 
mitted,'' said the learned Judge, " that, if the vessel 
had set off in this fog, blame would have been im- 
putable to the master (e). If so, was he not blame- 
able for going on in the fog ? Had he not a right 



(a) Gi/psey KiTig, 2 W. Rob. 542. 
(6) Argo, Swab. 464. 

(c) LocMibo, 3 W. Rob. 321. 

(d) Lady Havelock, 10 Mitch. 147. 

(e) See the Borusda, ante, p. 109. 
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to resume his authority ? Did he not owe it to his 
owners to insist on bringing the vessel up ? Was 
he not bound at least to remonstrate with the pilot* 
and to represent the danger of proceeding ? Yet 
he did not in the least interfere/' The ship was 
accordingly held liable (a). 
Master not to Later decisions have considerably weakened the 

interpoBe but , , "^ . 

in case of authority of this case. In the case of the Maria, 
necesaity. where the alleged fault consisted in not slackening 
the pace of that vessel, Dr. Lushington held that 
this was a matter for which the pilot alone was 
responsible, and that the captain was not called 
upon to interfere. " It would be a most dangerous 
doctrine," said the learned Judge, " to hold, except 
under most extraordinary circumstances, that the 
master could be justified in interfering with the 
pilot in his proper vocation. If the two authorities 
could so clash, the danger would be materially aug- 
mented, and the interests of the owners, which are 
now protected both by the general principles of 
law and specific enactments fi:'om liability for the 
acts of the pilot, would be most severely preju- 
diced " (b). In the case of the Lochliboy it was held 
that the captain of a ship is not bound, and indeed 
ought not, to interfere with the pilot as to going on 
or not going on when the night is dark and 
hazy (c). By interfering, Dr. Lushington pointed 
out that he meant simply, the giving orders to the 



(a) 3 Ha^. 176. 
(6) 1 W. Eob. 110. 
(c) 3W. Hob. 321. 
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crew contradictory to those given by the pQot: But may 

x"L iJi. J 'j..^ T_ 'J' always offer 

there would be no undue interierence, he said, in suggestions, 
consulting the pQot, or suggesting that the mea- 
sures pursued were not proper, and advising others. 
Improper interference, in the former sense, would 
make the ship liable ; not so the mere offering of 
suggestions (a). 

If a ship is taken by the pilot up the wrong side 
of a river, the master is not bound to interfere. 
" I have said on many occasions," said Dr. Lushing- 
ton, "and my ruling has been confirmed by the 
Judicial Committee in the case of Hammond v. 
Rogers (6), that a master has no right to interfere 
with the pilot, except in cases of the pilot^s intoxi- 
cation or manifest incapacity, or in cases of danger 
which the pilot does not foresee, or in cases of great 
necessity. The master of the Argo says, * It is not 
my province to take notice of the course of the 
sHp, or on what shore she is navigating. She may 
be taken here or taken there, while she is in charge 
of the pilot, without my knowing the cause ; there 
may be reasons under water why the pilot does it. 
All my duty is, to take care that all the pilot's 
orders are promptly and properly obeyed ; ^ and I 
think he says so rightly. The navigation of the 
ship is taken out of the hands of the master and 
transferred to the piLot. I am of opinion that the 
master was not bound to interfere to prevent his 



(a) Ih, 330. 

(6) 7 Moore, P. C. 17L 

I 
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vessel being taken by the pilot to the north side of 
the mid-channel (a). 

What pilots It remains to be considered what pilots are to be 
^e^omp - conffldered as being so taken under compulsion of 

law, as that shipowners are not to be held responsible 

for their faulta 
A pilot who The principle is now firmly established that, 

must be paid , ^ \. . n t_i x i» 

for, whether Whenever a shipowner is compellable to pay tor 
no5J*i7com-' pHotagc, although he be at liberty either to employ 
puisoiy. ^Yie pilot or no, this compulsion is equivalent to a 

penalty for not taking a pUot, and the pUot so 
taken is to be considered as compulsory (6). The 
effect of this principle is very well illustrated by 
the two decisions of the Attorney-General v. Case 
and the Johanna Stoll, which define the position of 
a pilot employed in the river Mersey. By the 
terms of the Liverpool Pilot Act, when a vessel has 
been piloted into Liverpool Harbour and brought to 
anchor in the Mersey, the master may dismiss the 
pUot, but if he pleases to keep him, the pUot is 



(a) Argoy Swab. 464. Bee also, to the same effect, Peerless^ 
1 Lush. 32. 

(b) The compulsion here spoken of must be a compulsion on the 
owners, not merely on the pilot. Thus, in the case of a ship going 
out of Cork Harbour, where it appeared that by the provisions of 
the local act there was no penalty on the ship or captain for taking 
an imlicensed pilot, or sailing without any, but that there was a 
penalty on any person acting as a pilot if unlicensed ; it was held 
that such a licensed pilot at Cork was not compulsorily taken so as 
to exempt the ship (Edeuy 2 W. Bob. 446 ; Maria, 1 W. Bob. 101 ; 
AgricoUij 2 W. Bob. 15 j. 
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bound to stay, and is to receive five shillings a day 
while the vessel lies there at anchor ; but, when the 
ship is to be moved into dock, the pilot is to dock 
her without extra charge (a). Under this Act, it 
has been determined that a pilot, kept on board 
while the ship is riding at anchor in the Mersey, is 
not a compulsory pilot so as to exempt the ship (6): 
but, on the other hand, that a pilot engaged in 
docking the ship is thus compulsory (c). The 
ground of the distinction appears to be, that, as 
there is one fixed charge for piloting a ship into 
Liverpool, without any extra charge for docking, 
that rate must be taken as representing the cost of 
the entire service, including the docking ; and, as 
the full rate is payable, whether a pUot be employed 
to dock the ship or no, the effect is that the ship is 
made to pay for a pilotage in docking, whether a 
pilot be required or not. 

So far as general legislation is concerned, the |^?®,"t^ 
subject of pilotage is now regulated exclusively 
(with one exception, which is pointed out below), 
by the two Merchant Shipping Acts, 1 7 & 1 8 Vict. 
c 104, part 5, and 26 & 26 Vict c 63, ss. 39 — 42. 
These direct that every pilotage authority, that is 
to say, the Trinity House as regards the port of 
London, the English Channel, and the Trinity 
House outports districts, and every corporation or 



(a) For the exact tenns of the liverpool Pilot Act, see 
p. 128. 
(6) Attomey-GenercU v. Case, 3 Price, 303. 
(c) Johomna StoU, 1 Lush. 310. 

I2 
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body to whom similar powers have been given by 
local Acts of Parliament, retain all powers and 
jurisdiction which it lawfully possessed at the 
time of passing of the former Act, so far as the 
same are consistent with the provisions of that 
Act ; but that no law relating to such authority, 
or to the pilots licensed by it^ and no act done by 
such authority, shall, if inconsistent with any pro- 
vision of that Act, be of any force whatever (a). 
The same Act fiirther provides (5) that every such 
authority shall have power, by bye-law made with 
the consent of Her Majesty in Council, to exempt 
the masters of any ships, or of any classes of ships, 
from being compelled to employ qualified pilots, 
and to annex any terms or conditions to such ex- 
emption, and to revise and extend any existing 
exemptions. It gives power to such authorities (c) 
to settle the rates of pilotage, and to arrange the 
limits of pilotage districts. It lays down regula- 
tions (d) by conforming to which the master or 
mate of any vessel may obtain a pilotage certificate 
which shall empower him to act as the pilot of his 
own ship, or of any other ship named in the certi- 
ficate, within the limits therein defined. And it 
enacts (e) that, — "subject to any alteration to be 
made by any Pilotage Authority, in pursuance of 



(a) Section' 331. 

(b) Section 332. 

(c) Section 333, clauses 5 and 6. 

(d) Sections 340—344. 
{e) Section 353. 
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the power hereinbefore given, the employment of 
pilots shall continue to be compulsory in aU dis- 
tricts in which the same was by law compulsory 
immediately before the time when this Act comes 
into operation ; and all exemptions from compid- 
sory pilotage then existing within such districts 
shall also continue in force ; and every master of 
any unexempted ship navigating within any such 
district, who, after a qualified pilot has offered to 
take charge of such ship or has made a signal for 
that purpose, either himself pilots such ship with- 
out possessing a pilotage certificate enabling him to 
do so, or employs or continues to employ an unquali- 
fied person to pilot her, and every master of any 
exempted ship navigating within any such district, 
who, after a qualified pUot has offered to take charge 
of such ship or has made a signal for that purpose, 
employs or continues to employ an unqualified pUot 
to pilot her, shall for every such offence incur a 
penalty of double the amount of pilotage demand- 
able for the conduct of such ship/' Section 354 
places a limit upon the discretionary power other- 
wise given to Pilotage Authorities with regard to 
the granting of exemptions from compulsory pilot- 
age, by enacting that when passengers are carried 
in any vessel between places in the United King- 
dom, the Channel Islands, the Isle of Man, or any 
place so situate, such vessel must, when navigating 
within the limits of any pilotage district, employ a 
licensed pilot, unless the master or mate have a 
pilotage certificate, under a penalty not exceeding 
one hundred pounds. And, in conclusion, there is 
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the clause already set forth (a), which directs that 
"no owner or master of any ship shall be answerable 
to any person whatever for any loss or damage 
occasioned by the fault or incapacity of any qualified 
pilot acting in charge of such ship within any dis- 
trict where the employment of such pilot is com- 
pulsory by law.'' 

By the latter of the Acts referred to, power is 
given to the Board of Trade to regulate, in various 
ways, the powers previously given to the several 
local Pilotage Authorities above referred to ; and 
there is the following general exemption from com- 
VMBeismereiy pulsory pilotage : (&) — ^ The masters and owners 
of ships passing through the limits of any pilotage 
district in the United Kingdom, on their voyages 
between two places both situate out of such districts, 
shall be exempted from any obligation to employ a 
pilot within such district, or to pay pilotage rates 
when not employing a pilot within such district ; 
provided that the exemption contained in this 
section shall not apply to ships loading or discharg- 
ing at any place situate within such district, or at 
any place situate above such district on the same 
river or its tributaries/' 

The effect of this legislation, as bearing on the 
present subject, may be summed up thus: — The 
compulsoriness of the employment of a pilot must 
be ascertained by referring to the powers given by 
local Acts of Parliament to the Pilotage Authorities 



pasBing 
through a 
pilotage 
district not 
bound to 
employ pilot. 



(a) Section 388. 
(6) Section 41. 
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of the particular district, and to the bye-laws ox 
other regulations issued by such authorities. At 
the same time, it is to be borne in mind, that no 
such regulations are of any legal validity, so feir as 
they may be inconsistent with the provisions of the 
Merchant Shipping Acts ; as, for example, if they 
should grant exemptions from compulsory pUotage 
for veXcr^'p^enger. betwL ;^r^ inX 
United Kingdom, without requiring either the 
master or mate of such vessels to have a pilotage 
certificate ; or, if they shoidd profess to exempt the 
owner of a ship from liability for the act of a pilot, 
without making the employment of such pilot com- 
pulsory on him. 

It is necessary to point out^ however, that BxceptionB 
although the General Pilot Act of George IV. has ^^ pTiotoge. 
been wholly repealed, yet, under s. 353 of the Mer- 
chant Shipping Act of 1854, all exemptions from 
compulsory pilotage existing in 1854, and, conse- 
quently, those created by the General Pilot Act, still 
continue in force. That Act, in addition to certain 
exemptions in favour of vessels in the Baltic trade 
-— -colliers, coasters, and small vessels of less than 60 
tons burden — enacts that " the master of any ship 
or vessel whatever, whilst the same is within the 
limits of the port or place to which she belongs, the 
same not being a port or place in relation to which 
particular provision hath heretofore been made by 
any Act or Acts of Parliament, or by any charter 
or charters for the appointment of pilots,'^ may 
lawfully pilot hia own ship, provided he does so 
without the assistance of an unlicensed pQot, 



120 COMPULSORY PILOT. 

without being subject to any penalty for so 
doing (a). 

The effect of this clause came under considera- 
tion in the case of the Stettin. This was a steamer 
owned in London, which had nm into a vessel at 
anchor off the Regent's Canal Stairs, within that 
port. It was proved that the collision was occa- 
sioned by the fault of the Stettin^ s pilot, and the 



(a) '' Provided always, and be it further enacted, tliat, for and 
notwithstanding everything in this Act contained, the master of any 
collier, or of any ship or vessel trading to Norway, or to the Cattegat 
or Baltic, or round the North Cape, or into the White Sea, on their 
inward or outward voyages, or of any constant trader inwards from 
the ports between Boulogne inclusive and the Baltic (all such ships 
and vessels having British registers, and coming up either (sic) by 
the North Channel, but not otherwise), or of any Irish trader using 
the navigation of the rivers Thames or Med way, or of any ship or 
vessel employed in the regular coasting trade of the kingdom, or of 
any ship or vessel wholly laden with stone from Guernsey, Jersey, 
Aldemey, Sark, or Man, and being the production thereof or of any 
ship or vessel not exceeding the burthen of sixty tons British 
register, except as hereinafter provided, or of any other shi/p or vessel 
whatever, whilst the same is in the limit of the port or place to which 
she belongs, the si^me not being a port or place in relation to which 
particular provision hath heretofore been made by any Act or Acts 
of Parliament, or by any charter or charters for the appointment 
of pilots, shall and may, lawfully and without being subject to any 
of the penalties by this Act imposed, conduct or pilot his own ship 
or vessel, when and so long as he shall conduct or pilot the same 
without the aid or assistance of any unlicensed pilot or other person 
or persons than the ordinary crew of the said ship or vessel " (6 
Geo. IV. a 125, s. 69). 3y Order of Council of the 18th February, 
1854, the privilege given by the above clause to constant traders 
inwards from the ports between Boulogne and the Baltic, if coming 
up by the North Channel, was extended so as to include the out- 
ward as well as inward voyages of such vessels, and whether they 
pj|,me by the North or the South Channels (1 Lush. 177). 
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question therefore arose whether he was a compul- 
sory pilot or not. Dr. Lushington held that, 
although hy the terms of the Merchant Shipping 
Act, takoD by themselves, such a steamer would not 
be exempt from the compulsion of taJdng a pUot, 
yet that she was so exempted under the above 
clause of the General Pilot Act, and that the clause 
was kept alive by the words in s. 353 of the former 
Act, as pointed out above (a). 

It appears, however, that exemptions from com- ^l^?^*^ . 
pulsory pilotage, given in the General Pilot Act, captains, 
will not be recognised if in direct contravention of 
s- 354 of the Merchant Shipping Act, which enacts 
that, in the case of vessels carrying passengers 
between places in the United Kingdom, a pilot 
shall always be taken, unless the master or mate 
has a regular pilotage certificate. The Temora was 
an Irish steamer, a regular trader to the Baltic, 
carrying passengers, which came into collision in 
the river Thames through the fault of her pilot. 
It was contended that the employment of a pilot in 
her case was voluntary, because the General PQot 
Act permitted the master of any Irish trader using 
the navigation of the rivers Thames and Medway 
to pilot his own ship. But Dr. Lushington said, 
"Assuming that a vessel circumstanced as the 
Temora was exempted from compulsory pilotage 
before the passing of the Merchant Shipping Act, 
1854, I am of opinion that the 354th section ex- 



(a) See Earl of Auckland^ 1 Lush. 178 & 387 ; Stettin^ 7 Mitch., 
819. 



122 



OOHFULSOBT PILOT. 



Special local 
le^Blation. 



1. London. 



preesly imposes upon such a ship the duty of 
takiBg a paot. and rendeis the employment of him 
compulsory " (a). 

Having thus set forth the general law on this 
subject^ we may proceed to consider the decisions 
which illustrate the effect of local legislation con- 
cerning pilotage, with reference to the ports of 
London, Liverpool, Hull, and Newcastla 

The ** Pilotage Authority'' for the port of London 
consists of the sub-commissioners appointed by the 
Trinity Housa These have power to appoint and 
Ucense pilota for the foUowing districts :— 1st. " The 
London District,'' comprising the waters of the 
Thames and Medway as high as London Bridge 
and Rochester Bridge respectively, and also the 
seas and channels leading thereto or therefrom as 
far as Orfordness to the north, and Dungeness to 
the south; 2nd, **The English Channel District," 
comprising the seas between Dungeness and the 
Isle of Wight; and 3rd. "The Trinity House 
Outport District," comprising any pilotage district. 



(a) Temoray 1 Lush. 17. A pilotage certificate is invalid, it 
appears, nnless the true owner's name is in it : thus, where the 
master of a steamer held a certificate empowering him to pilot *' any 
ship being the property of Mr. Henry CSarey," and it appeared that 
Mr. Carey was only the broker and manager of the ship, which was 
owned by other persons, sach certificate was held invalid, and the 
steamer in consequence not exempt from the compulsion of employ- 
ing a pilot (J^orZ of Auckland, 1 Lush. 181). It is not enough that a 
pilotage certificate has been drawn up, and is lying in the of&ce of 
the Trinity House, waiting for the master : he must, to satisfy the 
requirements of the Act, have it actually in his possession ready to 
produce {KiUamey, 1 Lush. 210.) 
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for the appointment of pilots within which no 
particular provision is made by any Act of Parlia- 
ment or charter (a). To these may be added any 
pilotage district, the Pilotage Authority for which 
may have been suspended or caused to cease by an 
Ordef in Council, on account of neglect of its 
statutory duties (6). There is a proviso in the Act^ 
that the Trinity House shall not have power to 
license the same pilot to conduct ships both above 
and below Gravesend (c). 

With respect to the compulsion of taking pilots, 
it appears that, within the "London District" and 
the " Trinity House Outport District," the employ- 
ment of pilots is compulsory, and every master of a 
ship navigating within those districte who shall 
either employ an unqualified pilot, or shall himself 
pilot his ship without holding a regular pilotage 
certificate, may incur a penalty of £5 for every 
50 tons burden of the ship(c?). As regards the 
" Channel District," to which this clause does not 
apply, it is provided that the Trinity House shall 
take steps to secure the attendance of a sufficient 
number of qualified pilots between the South Fore- 
land and Dungeness ; and that the master of every 
vessel coming' up channel for London, or any other 
port in the Thames or Medway, and not provided 
with a pilotage certificate, shall make the usual 



(a) 17 & IS^Tict c. 104, a. 370. 
{b) Section 338. 
{c) Section 370. 
Id) Section 376. 
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fflgnal for a pilot when off Dungeness, and keep it 
flying until a pilot shall board her; aball heave to 
or shorten sail, as may be requiflit^ in order to 
take a pilot on board, so soon aB any licensed pilot 
shall have approached within half a mile of her; 
and shall ^ve the charge of piloting his ship to the 
first licensed pilot who shall board her ; and this 
under a penalty not exceeding double pilotage (a). 

By section 379, the foUowing ships, when not 
carrying passengers, are exempted from compulsoiy 
pilotage in the London District, and in the Trinity 
House Outport District, viz : — 

1. Ships employed in the coasting trade of 
the United KingdonL 

2. Ships of not more than 60 tons burden. 

3. Ships trading to Boulc^e, or to any place 
in Europe north of Boulogne. 

4. Ships &om Guernsey, Jersey, Aldemey, 
Sark, or "Mft.n, which are whoUy laden with 
stone, being the produce of those iaianda 

5. Ships navigating within the limits of the 
port to which they belong. 

6. Ships passing through the lindts of any 
pilotage district on thdr voyage between 
two places, both situate out of such limits, 
and not being bound to any place within 
such limits, nor anchoring therein. 

Beariog upon these regulations, there have been 
the follo\i"ing dedfflons in the Admiralty Court : — ■ 



f 
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The Earl of Auckland was a steamer engaged in 
trade between London and Rotterdam, and licensed 
to carry passengers. On the 1st of December, 
1859, being in the river Thames, on a voyage from 
Rotterdam to London, and having on board one 
passenger, she came into collision with a vessel 
called the Betsy. The Court, with the advice of 
the Trinity Masters, held that the blame of the 
collision was solely attributable to the default of a 
Kcensed pilot who was in charge of the steamer. 
The question, therefore, whether the steamer was 
liable in damages, depended on whether it was 
compulsory on the ship by law to carry a pilot. 
The proof of this rested with the owners of the 
steamer. The ground on which it was alleged that 
the taking of the pilot was not compulsory, was 
the provision in the General Pilot Act already 
referred to (a), as extended by the Order in Council, 
viz., that any constant trader to or from a port 
between Boulogne and the Baltic, if a British 
vessel, was exempt from carrying a pilot. To this 
it was objected that the Pilot Act had been re- 
pealed, and a diflferent set of Regulations substituted 
by the Merchant Shipping Act. This objection 
was overruled by the Court, who pronounced, as 
has been seen, that all exemptions from compulsory 
piloting existing at the time of the Act's passing, 
and this among the rest, were continued in force 
by s. 353 of the Act. Tt was also objected that, 



(a) Ante^ 111, n. 
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by an Order in Council of the 16th of July, 1857, 
founded on the authority given by a 332 (a) of the 
Merchant Shipping Act, it had been directed that 
vessels of this kind, carrying passengers, were to be 
excused from taking pilots, provided the master or 
mate had a regular pilotage certificate, which the 
Earl of AiLckland had not. This objection also 
was overruled by the Court, on the ground that, 
whereas s. 332 simply gave power, by Order in 
Council, either to grant an exemption from com- 
pulsory pilotage, in which case conditions might be 
annexed to such exemption, or " to revise and ex- 
tend existing exemptions f this was not the grant- 
ing of a new exemption, for by the Pilot Act such 
vessels were already exempted, nor was it the 
"revising and extenLg" of aa existing exemption, 
for it w^ a restriction. The pilot, the^or^ L in 
this case pronounced not compulsory, and the ship 
was liable (6). 

In the case of vesseU not carrying passengers, 
a 339 has the effect of exempting from compulsory 
pilotage all vessels ** trading to any place in Europe 
north of Boulogne;^ and this has been held to 
cover inward as well as outward voyages, and not to 
be confined to the case of vessels habitually trading 
with such ports^ but to cover a single voyage (c). 
2. Liverpool. With regard, in the next place, to the port of 
Liverpool, the Pilotage Authority, under the Act 



(a) Ante, 108; 

(6) Ewrl of Auchlcmdy 1 Lush. 164. Aflarmed in P. C, 1 Lush. 387. 

(c) TFeayyf 1 Lush. 268. 
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20 & 21 Vict. c. 162, s. 118, is the Pilotage Com- 
mittee appointed fey the Mersey Docks and Hax^ 
hour Board. Every person piloting any vessel into 
or out of the port of Liverpool must have been 
duly licensed by this Committee, or is subject to a 
penalty not exceeding £20 (a). The limits of com- 
pulsory pilotage, inwards and outwards, are defined 
by ss. 127 and 128. "Every pilot taking upon 
himself the charge of any vessel shall, if so required 
by the master thereof, pilot such vessel, if sailing 
out of the port of Liverpool through the Queen's 
Channel, so far to the westward as the buoy 
commonly called or known by the name of the 
Formby North-west Buoy, or Fairway Buoy of the 
Queen's Channel ; and, if sailing through the Bock 
Channel, pilot the same so far to the westward 
as the North-west Buoy of Hoyle ;" under the 
penalties, in case of refusal, of forfeiting his pilotage, 
and, if the Board see fit, being deprived of his 
license (6). "The pilot in charge of any inward- 
bound vessel shall cause the same (if need be) to 
be properly moored at anchor in the river Mersey, 
and shall pilot the same into some one of the wet 
docks within the port of Liverpool, whether belong- 
ing to the Board or not, without making any 
additional charge for so doing, unless his attend- 
ance shall be required on board such vessel while 
at anchor in the river Mersey, and before going 
into dock, in which case he shall be entitled to five 



(a) Section 123. 
(6) Section 127. 
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shillings a day for such attendance" (a). It is 
directed (6) that the master of every inward-bound 
vessel liable to pay pilotage rates shall, on coming 
within the pilot stations as fixed by the bye-laws, 
display and keep flying the usual signal for a pilot 
to come on board, and if any pilot shall come within 
a reasonable distance the master shall render all 
necessary assistance, so far as may be consistent 
with the safety of the vessel, to enable such pilot 
to come on board ; and (c) that, " in case the master 
of any inward bound vessel, other than a coasting 
vessel in ballast, or under the burthen of 100 tons, 
shall refuse to take on board or to employ a pilot, 
such pilot having offered his services for that pur- 
pose, such master shaU pay to such pilot, or, if more 
than one, then to the first of such pilots who shall 
have offered his services, the full pilotage rates 
which would have been payable to him if he had 
actually piloted such vessel into the port of Liver- 
pool/' Another clause (cQ provides for the case of 
outward-bound vessels which may be driven back 
by storm or otherwise before their pilots have left 
them, and are piloted back to Liverpool ; du-ecting 
that, in such case, the pilot should receive "a 
reasonable compensation in addition to the usual 
rates of pilotage," such compensation to be fixed by 
the Board, but not to exceed one-half of the ordi- 



(a) Section 128. 
lb) Section 129. 

(c) Section 130. 

(d) Section 136. 
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nary rate for outward pilotage. If a vessel puts 
back to Liverpool after she has parted with her 
outward pilot, then, although he may not have 
piloted her so far as is required by the Act, full 
outward and fuU inward pilotage shall be paid (a). 
There is a further direction (6) with regard to 
the employment of pilots whilst a vessel is 
riding at anchor, viz., — "If the master of any 
vessel shall require the attendance of a pilot on 
board any vessel during her riding at anchor, or 
being in Hoylake, or in the river Mersey, the pilot 
so employed shall be paid for every day or portion 
of a day he shall so attend the sum of five shilHnga 
and no more, provided that the pilot who shall 
have the charge of any vessel shall be paid for 
every day of his attendance whilst in the river ; 
but no such charge shall be made for the day on 
which such vessel, being outward bound, shall 
leave the river Mersey to commence her voyage, or, 
being inward bound, shall enter the river Mersey/' 
In the* next section it is provided that if any out- 
waxd-bound vessel, excepting a coasting vessel in 
ballast, or under' 100 tons, shall refuse to take a 
pilot when going to sea, she shall be liable to pay 
full pilotage rates as if she had one (c). By clause 
141 it is provided that "nothing in this Act con- 
tained shall extend to prevent the master of any 
coasting vessel in ballast, or under the biurthen of 



(a) Section 137. 
(() Section 138. 
(c) Section 139. 
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100 tons^ from piloting his vessel into or out of the 
port of Liverpool, or to hinder any person from 
assisting any vessel in distress, or to subject any 
such person to any of the penalties of this Act/' 
These seem to be the only clauses in the Act which 
bear upon the subject of compulsory pilota^. 

It has been decided that the exemption of 
"coasters in ballast " in clause 141, does not apply 
to vessels which may come in ballast from London 
to Liverpool, at the termination of a voyage with 
cargo from abroad, but is limited to vessels habitu- 
ally or generally employed in the coasting trade ; 
the principle upon which such vessels are exempted 
being, that their masters, from their occupation and 
experience, are supposed to be so familiarly ac- 
quainted with the English coasts that a pilot might 
be a superfluity (a). 

It has been decided, as already pointed out, that 
under the terms of this statute the employment of 
a pilot while a ship is riding at anchor in the 
Mersey is not compulsory, but a pilot docking the 
ship is a compulsory pilot (6). 

In the case of the Johanna Stoll^ where the vessel 



(a) AgricolOy 2 W. Rob. 17 ; Sea Queen, 8 Mitch. 910. 

(5) AnUj 115. In the case of a vessel which should come into 
collision while leaving the dock where she was loaded, in order to 
come to anchor in the river, previously to her sailing on a voyage, 
the question, whether the pilot onboard were a compulsory pilot, 
would probably turn on whether the vessel left the dock with the 
intention of proceeding to sea at that time, and under the charge of 
that pilot, or whether she left with the intention of coming to 
anchor, not being then in a state of readiness for sailing. 
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proceeded against was a foreign ship, and it was 
found that the collision resulted from the fault of a 
pilot engaged to conduct her into the port of liver- 
pool, it was contended that such a pilot was not 
compulsorily tateu, because he was originally taken 
on board the ship at a distance of more than three 
miles from the British coast, and therefore beyond 
the authority of the British legislature. Dr. Lush- 
ipgton, in a very elaborate judgment, negatived 
this contention. The English legislature, he . said, 
has the right to affix conditions to the admission of 
foreign ships within its ports ; it has the right to 
say, then, that no such ship shall enter the port of 
Liverpool without bringing with her a pilot taken 
from a distance beyond that port, just as it might 
insist on the bringing of a clean bill of health from 
abroad. The enactment, in short, "is not to be 
taken simply by itself, as prescribing something to 
be done out of British waters, but must be con- 
strued in conjunction with the circumstance of the 

ship's entry into the port of Liverpoor^^)- 

As regards Hull, and other ports within the 8. Hull. 
Humber and its' tributories, the authority given by 
old charters and by Act of Parliament to the Tiinity 
House of Kingston-upon-HuIl is set forth very 
fully in Mr. V. Lushington's report of the Killaniey's 
case. By a charter granted in the 23rd year of 
Queen Elizabeth, and again in the 13th of Charles 
II., to the " Guild or Brotherhood of Masters and 



(a) 1 Lush. 302—308. 
K 2 
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Pilot Seamen*' of that Trinity House, "power is 
given them to Keense pilots, and to hinder un- 
licensed persons from acting as pilots, directing that 
** whosoever hereafter shall take upon him the charge 
as master or pilot from the said port of Kingston- 
upon-Hull, or the limits thereof, to cross the seas^ 
or to pass from Humber beyond Flamborough 
Head or Winterton Nip, before he is examined or 
allowed as above," such offender may be punished 
by imprisonment or fina These charters, it wiU be 
observed, refer only to the case of pilotage outwards 
from the Humber, making no reference to vessels 
inward bound. The powers of the Hull Trinity 
House were extended by the Act 39 & 40 Geo. HI. 
c. 10, which gives power to the Wardens, &c., to 
license pilots "for the conducting of ships and 
vessels into and out of the port of Kingston-upon- 
Hull aforesaid, and upon any part of the river 
Himiber below the said port, and so &r out at sea 
as to bring the Northness of Dimlington on the 
coast of Holderness to bear or be seen a sufl&cient 
distance clear or open of the land to the southward 
thereof, so as to pass clear of the New Sand ;" and 
it inflicts a fine on any unqualified person who shall 
act as a pilot within the limits thus designated. With 
reference to the extent of the " port of Kingston- 
upon-Hull,'' referred to in this statute, it appears 
that this term has two significations, a narrower one, 
which is confined to the port of Hull proper, and 
a larger one, which comprises Goole and other ports 
or places situate on the river Humber, or any of 
the rivers or streams flowing into the same, and 
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the roadsteads in the Humber. It has been 
decided that the term, as used in the charters and 
in the older statute above set forth, is to be under- 
atood in the larger of these significations (a). The 
above-mentioned Act, however, has been superseded 
by the present Hull Pilotage Act, 2 & 3 Will. IV. 
a 105, which defines the words "the port of Bangs- 
ton-upon-Hull " to include the harbour and docks 
situate at Kingston-upon-Hull, but not to extend 
further in the river Humber than the GraUey 
Clough, In this Act, therefore, the words used do 
not include Goole, which is on the Ouse. 

The only clause in the present Hull Act, which 
purports to make the employment of a pilot in any 
case compulsory under a penalty, is s. 34, which 
enacts that ** any master of any ship who being 
inward bound shall himself act as a pilot, or shall 
employ or continue to employ any unlicensed per- 
son, after any of the Humber pilots shall have 
offered to take charge of the ship, shall forfeit for 
every such offence double the amount of the sum 
which would have been legally demandable as pilot- 
age." Thus there is no compulsion under this Act 
to employ pilots outwards in any case, nor inwards 
until after a "Humber pilot '* shall have offered 
himself. The 22nd section of the Act directs that 
certain persons shall be called "Humber pilots,'* 
viz., pilots for conducting vessels "into and out of 
the port of Kingston-upon-HuU f and this latter 



{a) The Dock Company at Ki/ngston-upon-HvU v. Browne^ 2 B. & 
Ad. 43, and BdOyy y. Ba^w, 3 B. & Ad. 284. 
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tenn, as had been seen, is to be understood in the 
narrower sense, as not extending ftirther than the 
Galley Clough. Thus it appears that^ under the 
t&rms of the present local Act, there is no compul- 
sory pilotage in the Humber or its tributorie& 
except into the port of Hull itself (a). 

It is to be observed, however, that by s. 93 of 
this Act, it is provided that nothing in that Act 
contained should affect any of the rights, powers, 
privil^es^ jurisdictions* or authorities " of the Hull 
Trinity House, "in matters of pilotage or other- 
wise/' This clause, it appears, has the effect of 
keeping alive the more extended interpretation of 
the term ** the port of Kingston-upon-Hull *' applied 
to the older statute and the chartera Conse- 
quently, the taking of a pilot is compulsory on all 
inward-bound vessels, not only for HuU, but for 
Goole« and all other ports on the Humber or its 
tributories. 

What is defective in the HuU Pilot Acts and 
charters is supplied by the General Pilot Act (6), 
which enacts (c) that **it shall be lawftd for the 
corporation of the Trinity House of the ports of 
HuU and Newcastle respectively to appoint sub- 
commissioners of pUotage to examine pUots for 
pUoting ships and veesels into and out of any ports, 
harbours, or places within the limits of their respec- 
tive jurisdictions." 



1 



(a) Killameyy 1 Lush. 435. 
(6) 62 Geo. III. c. 39. 
(c) Section 21, 
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Under this latter Act it has been decided that, 
as Groole is within the limits of the jurisdiction of 
the Hull Trinity House, as shown above, and as 
that Trinity House had in fact licensed pilots to 
conduct ships into and out of Goole, the employ- 
ment of a pilot outwards from Goole is compulsory 
by law (a). 

Another point, not limited in its application to 
the ports in the Humber, was settled by the same 
decision. The Killarney was a ship belonging to 
Goole, and the collision took place within the port 
of Goole, through the fault of the pilot, whereupon 
it was contended that such pilot was not compul- 
sory, because, by a 59 of the General Pilot Act, 
there is an exemption from compulsory pilotage in 
favour of the master navigating his ship within 
the limits of the port or place to which she belongs^ 
** the same not being a port or place in relation to 
which particular provision hath heretofore been 
made by any Act or Acts of Parliament, or by any 
charter or charters for the appointment of pilota" 
But Dr. Lushington held that the exception to the 
exemption, contained in these last words, was appli' 
cable to this case ; that, as Goole must be taken to 
be one of the ports or places " in relation to which " 
particiolar provision had been made by statute or 
charter, the employment of a licensed pilot was 
here compulsory (6). 

With regard to Newcastle-upon-Tyne, this being 4. Newcastle- 

-- ■ — • — - - — -■-- - ■■■ 

(a) KiUa/meyy 1 Lush. 443. 
(6) 1 Lush. 442. 
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one of the ports "in relation to which particular 
provision has been made in an Act of Parliament/' 
and which, consequently, axe to a certain extent 
exempted from the provisions of the General Pilot 
Act, this port is regulated by the 6 Geo. TV. c. 86, 
a local statute, relating to the duties of the New- 
castle Trinity House. By that statute the employ- 
ment of a licensed pilot is made compulsory on all 
foreign vessels entering or departing from the port, 
but not on British vessels. It has been decided, 
after appeal to the Judicial Committee, that this 
provision of the local Act is not affected by any- 
thing in the General Pilot Act, and, consequently, 
that the owner of a British ship entering New-* 
castle-upon-Tyne is not exempted from liability for 
collision caused by the misconduct of a licensed 
pilot (a). 
Hceiae^^^*** Where a pilot's license had been dated on the 

20th of January, 1864, and purported to hold good 
for a year, and a collision took place in June, 1864, 
with a ship under his charge, it was contended that 
he was not at the time a " duly licensed " pilot, so 
as to exempt the ship ; on the ground that, by 
B. 374 of the Merchant Shipping Act^ it was 
enacted that " no license granted by the Trinity 
House shall continue in force beyond the 31st day 
of January next ensuing the date of such license ; 
but the same may, upon the application of the 



(a) Tyne Tmprovement Commissioners v. General Steam Navigation 
Company^ 15 Weekly Kepoi*ter, 178. 
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pilot holding such license, be renewed on such 81st 
day of January in eveiy year, or any subsequent 
day, by indorsement under the hand of the secre- 
taxy of the Trinity House,'' or his deputy; But 
Dr. Lushington held, and it was confirmed by the 
Judicial Committee, that the Hcense held good. 
The above clause was interpreted to mean, not 
that the act of renewal was to take place on that 
day, but that the eflfect of the renewal was to date 
from that day. Were it otherwise, the result 
would be that for a certain period — certainly hours, 
probably days, and possibly weeks — there would be 
no qualified pilots within certain pilotage districts ; 
and this inconvenience could not have been in- 
tended by the legislature (a). 

The employment of a pilot in CowcoUy Koads in 
the river Hooghly, within the channel leading to 
the port of Calcutta, is not compulsory (6). 

In conclilsion, the following miscellaneous deci- 
sions, bearing generally on the exemption from 
liability by reason of the employment of a pilot, 
may here be set down. A pilot will excuse none Riot com- 
the less, it appears^ though the master have the S^o!^' 
power of selection from amongst a number of pUots, ^^^*^- 
and though, in consequence of such selection, the 
same pilot have in fact piloted the ship for a great 
number of years (c). The principle of exemption Compuiaoiy 
being the compulsoriness of the employment, it has ^^?'o|)e. 

rateaaspiloi. 

(a) Beta, 9 Jditch. 1038 ; 10 Mitch. 211. 
(6) PeerUsSf 1 Lush. 114. 
(c) BcUavier, 2 W. Rob. 411. 
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been dedded that a harbour master, who comptd- 
sorily directs the movements of a ship within a 
haxbour. opemtes within his sphere of authority as 
a pilot, so as to exempt the ship (a). In a case 
where a pilot advised and pressed the captain, a 
Frenchman, to hire a waterman to take the wheel, 
and a collision took place from the feinlt of the 
waterman, the attempt was made to treat the 
waterman as not being the servant of the ship- 
own^, but as on the^e footing with the pUot 
himself; but this view Dr. Lushington refused to 
accede, pointing out that the waterman was really 
appointed by the master, on the mere recommenda- 
tion of the pilot. " I have never heard it argued," 
observed the learned Judge, " that the pilot had 
any authority at aU to hire men, custom or no 
custom " (6). Again, the compulsion which is to 
exempt a ship from liability must be a general com- 
pulsion of law, not a compulsion resulting from 
voluntary stipulations entered into by the ship- 
owner. Where, by a stipulation in the charter of 
a vessel employed as a government transport, the 
master was obliged to place himself under the 
charge of a government tug, and this vessel towed 
the ship faultily so as to bring about a collision, 
the ship was held liable (c). 

A pUot whose faulty conduct has occasioned a 



(a) BUbaOy 1 Lush. 154. 

(p) Gefieral De Cam, Swab. 11. 

(c) Ticonderogoki Swab. 217. 
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collision is himself personally responsible at com- 
mon law (a), but cannot be proceeded against in 
personam in the Admiralty Court (b). 



(a) Tatham v. Coopery 10 Mitch. 880. 
(6) Uraniay 10 Weekly Eeporter, 97. 
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COMPUTATION OF DAMAGES, 



In the present chapter are to be considered the 
principles which regulate the amount to be made 
good, as damages^ to persons who have suffered loss 
by reason of a collision resulting from faulty con- 
duct on the part of the other ship. It is to be 
borne in mind that there is a limit fixed by Act of 
Parliament to the liability of the faulty ship ; the 
effect of this wiU be considered in a subsequent 
chapter ; in the meantime, all that is set dowu in 
the present chapter is to be understood as subject 
to the proviso, that the compensation for damage 
does not exceed the amount thus limited. 
General The general principle governing the computation 

prmcip es. ^£ ^j^j^g^g^ jg^ ^jj^g^^ ^j^Q sufferer by a collision which 

is the result of wrongdoing, whether negligence or 
mistake, is entitled to " restitutio in integrum ; " he 
is, so far as practicable, to be restored to the same 
pecimiary position as if no collision had taken 
place. This^ however, is on the supposition that 
the sufferer has not, either by himself or his ser- 
vants, been guilty of any fault, neglect, or want of 
skill, tiie effect of which has been unnecessarily to 
augment the mischief of the collision. Such fault 
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is never to be presumed ; it is for the wrongdoer 
in the collision, if he alleges it in extenuation of , 
damages, distinctly to prove it. 

One effect of a collision may be, to disable the 
sliip in such a manner as to render her less fit to 
encounter subsequent dangers, and so incidentally 
to lead to damage from causes independent of the 
collision itself. In such a case, if it may reason- 
ably be supposed that the subsequent loss would 
not have taken place had there been no collision — 
aad the presumption is always in favour of this 
supposition — the wrongdoer in the collision is held 
answerable for such subsequent loss. 

These principles are illustrated by the following 
decisions : — 

First, with regard to the principle of restitutio 
in integrum : this may conveniently be considered 
under the following heads : 1st, the sum to be paid 
for a ship which is totally lost ; 2nd, the sum to be 
paid when a ship is partially damaged and repaired; 
3rd, the sum to be paid for loss of fireight or of the 
use of the ship ; 4th, the sum to be paid for dam- 
age to or loss of cargo ; 5th, the sum to be paid 
for the baggage or effects of passengers or sea- 
men ; and 6th, the sum to be paid for loss of life. 

1st. In the case of a ship totally lost, the owner ^^|®^,^P 
is entitled to recover her actual value ; and this is 
defined in the Admiralty Court to be her market 
value, that is to say, the gross sum for which she 
might have been sold immediately before the col- 
lision. 
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Ordinarily, 
value of ship 
is her market 
▼alae. 



Where a collier schooner was sunk in a collision, 
Dr. Lushington, with reference to the question 
of damages^ said, "Wherever damage is done by 
one vessel to another, the parties are to be restored 
into the same position as they were in before the 
accident ; that is to say, they are to have the fiill 
value of the property lost ; restitutio in integrum 
is the leading maxim. The value is, the market 
price at the time of the destruction of the property, 
and the difficulty is, to ascertain what would be its 
market price. ... In order to ascertain this, 
there are various species of evidence that may be 
resorted to, for instance, the value of the vessel 
when built. But that is only one species of evi- 
dence, because that value may furnish a very 
inferior criterion wh^eby to ascertain the value at 
the moment of destruction. The length of time 
during which the vessel has been used, and the 
degree of deterioration suflfered, will affect the 
original price at which the vessel was built. But 
there is another matter infinitely more important 
than this — ^known even to the most unlearned — ^the 
constant change which takes place in the market. 
It is the market price which the Court looks to, 
and nothing else, as the value of the property. It 
is an old saving, ' The worth of a thir^ is the price 
it will bring '"(a). 

Since this decision, it seems to have been the 
coz^tant practice in the Court of Admiralty to look 



(a) Cl2/de, &eab. 24 
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to the market value, and that alone, as the test of 
a ship's value in case of total loss. This rule has 
the advantage of providing a measure as definite 
as perhaps the nature of the case admits. At the Exceptional 
same time it is not to be denied that there are 
cases, exceptional no doubt, in which the market 
value by no means answers the end proposed, of 
giving to the sufferer a restitutio in integrum. 
When a ship is built for a special trade, requiring 
unusual conditions, such as a very small draft of 
water, or the sa<.rifice of carrying power or economy 
of working for the sake of attaining unusual speed, 
or pecuhar accommodations for passengers, or for 
special descriptions of cargo, as in the case of iron 
ships built with tanks in the frame for carrying 
petroleum, the market for such vessels is so re- 
stricted, that a vessel which is exceedingly profitable 
to her actual owner, may be unsaleable or only 
saleable at a price far below her real value. That 
the market price cannot be the true test in all 
cases, has been recognized in the common law courts 
and in the Court of Chancery. In the case of 
Wilson V. Dickson (a), where it was a question how 
to determine the value of a ship in a collision suit, 
Bayley, J., said, " The mode of ascertaining the value 
is a matter of evidence. • • . The plaintiff may 
launch a primd facie case by showing the value at 
the time of sailing, leaving it to the opposite party 
to show what deterioration has taken place. That, 



(a) 2 B. & Aid. 2. 



144 COMPUTATION OF DAMAGES. 

however, is a mere question of evidence, and no 
positive rule caji be laid down upon the subject." 
In Dohree v. Schroeder {a\ Lord Cottenham held 
that the market price was a better test of a ship's 
vdlue than the prime cost with a deduction for wear 
and tear. *' The latter method,'* said the learned 
Judge, " has this disadvantage, that it can never be 
applied with certainty to any two cases. In one 
case, a ship may have been purchased advantageously 
and employed disadvantageously ; in another, the 
reverse may have taken place.'' The other side of 
the argument is presented in the judgment of 
Wood, V.C, in The African Steam Ship Company 
V. Swanzey (6). " In ordinary cases," said the 
learned Judge, "the value of a ship is what she 
would have fetched immediately before the loss. 
This, however, cannot be a true criterion in all 
cases. A particular class of ships might be adapted 
for one description of traffic, and for that alone, and 
that description of traffic might be entirely occu- 
pied by one Company, with which it might be 
hopeless to compete, so that there would be no 
market for a ship of that particular description. 
If such a case should ever arise, it would be neces- 
sary for the Court to adopt some other criterion. 
One, I venture to, suggest, might be to ascertain 
the price given for the ship, and her subsequent 
deterioration. Some such criterion would have to 



(a) 2 Mylne & Craig, 488. 
(6) 2K&J. 664. 
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be adopted, for otherwise the value of the ship 
would be, what the ship would sell for to be brokea 
up/* In the case of Grainger v. Martin (a), where 
the point in difference was, what was the true test 
of the value of a ship in order to determine 
whether a loss was total or partial under a policy 
of insurance, it was determined that the value in 
the market was not the test in that particular case. 
Crompton, J., said : " I do not think it is a fair 
argument, because the ship could only be sold for 
£7,500 when repaired, to say that it would not be 
worth while to repair the ship for £10,500 ; for it 
might be worth while to build a ship for £20,000, 
which would sell in the market for £7,500. It is 
clear the value of the ship in the market cannot in 
this case be the test." Blackburn, J., said that the 
test was not, either what a buyer would give, or 
what a seller would part with the ship for (two 
amounts which may differ very widely), but the real 
value of the ship. In the case before him, which 
was that of a ship of unusually large size, required 
for a particular trade, but otherwise unmarketable 
except at a serious loss, the learned Judge said, 
*' The price for which a person could have got such 
a ship built for and brought to him, would come 
nearer to the value than the price for selling.'' 

These decisions are here set down, to point out 
that in certain rare and exceptional cases the rule 
of looking only to the market value, which ordi- 



(a) 8 Jurist, N. S. 997. 
L 
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narily prevails in the Admiralty Court, may pos- 
sibly be not appKcable (a). 
Case of ship Next to the case of actual total loss, come the 

sunk and ^ . . , 

xaiaed again, cases, where a ship has been sunk, but is raised 

again, and where, though merely damaged, she has 
been damaged to such an extent as to make it 
doubtfiil whether she is worth repairing. Under 
this head, there are the foUowing decisions :— 
* The fishing smack Trycdl had been sunk off 
Dungenesft by a collision with the Columbus, for 
which the latter vessel was pronounced in fault; 
she had been raised again at the expense of the 
owner of the ColumhuSy and carried into Rye har- 
bour ; and notice of this had been given to the 
agents for the smack, with an intimation that the 



(a) The following decisions have reference to the evidence required 
in the Admiralty Court If a vessel is of extraordinary strength 
and peculiar buHd, so as to raise her value alx)ve ordinary ships 
of her class, the owner should produce evidence of this before the 
registrar and merchants {Mtza, 5 Mitch. 276). 

In another case, Dr. Lushington laid down the several methods of 
arriving at the value of a ship in the following terms : — ^** The best 
evidence is the opinion of competent persons who knew the ship 
shortly before she was lost. The second, best evidence is the 
opinions of persons conversant with shipping and the transfers 
thereof. In addition to testimony of this description, many other 
circumstances may be called in aid ; as, the original price of the 
vessel, the amount of repairs done to her, the sum at which she was 
insured, and other circumstances of a similar nature. It is manifest 
that £sircts of this kind, though not to be wholly excluded, have a 
slighter bearing upon the case ; for, after a lapse of years, the 
amount of price might, from a change of circumstances, have little 
bearing upon the question : so, to a certain extent, it would be with 
respect to repairs and insurances " {Iron-Master, Swab. 443). 
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owner of the Colvmbus was ready t» deKver her up, 
ajid would not be responsible for any further 
damage or expense that might be incurred by her 
remaining unrepaired in the harbour of Rya No 
notice was taken of this intimation ; and it does 
not appear from the report whether the smack was, 
in fact^ repaired or not. The Registrar of the Court, 
on these facts, awarded as damages the full value of 
the Tryally as totally lost. To thi% exception was 
taken, on the ground that the owner of the TryaU 
ought to have taken to her again and repaired her, 
and ought not to claim damages resulting only from 
his own obstinacy. But Dr. Lushington said, " It 
is a matter of considerable difficulty to define under 
what circumstances a vessel can be abandoned by 
her owner in a case of collision. . . If I am 
asked whether the principle of abandonment, as 
applied to insurance cases, applies to cases of col- 
Mon, I would answer, No ; and I entertain no 
inclination or intention to import into this Courts 
in cases of this kind» all the rules and principles 
which a long series of precedents^ have established 
as the law of other courts in cases of insurance. 
The rule which I consider is incumbent upon this 
Court to foUow, in cases of this description, is this, 
— that if a vessel is not merely run into and par- 
tially damaged, but is* actually sunk at sea, it is 
not incumbent upon the owner of that vessel to go 
to any expense whatever for the purpose of raising 
her. Let me not be misunderstood as saying that 
this principle would apply in any case where the 
vessel is not actually sunk, but only partially 

l2 
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Case of ship 
80 badly 
damaged as 
not to be 
worUi 
repairing. 



damaged. In the latter case, where there is the 
sKghtest chance of bringing the damaged vessel 
safely into port, the principle undoubtedly would 
not apply. Applying this rule to the present case, 
I consider that Mr. Woodward was not bound to 
have weighed the smack, or to have incurred the 
expense of canying her into the port of Kya 
Whether he was compellable or not to take posses- 
sion of her after she had been raised by Mr. Fletcher 
and carried into the port of Rye, it is dear he was 
not boimd to repair her, but might have left her 
lying in the port." The learned Judge accordingly 
confirmed the Registrar's report (a). ^ 

If a vessel which has been sunk is raised by her 
owner, and repaired by him at an expense consider- 
ably exceeding her value, when the cost of repairing 
might, and with prudence would, have been ascer- 
tained beforehand, the case will be treated, it ap- 
pears, as one of total loss, giving the value of the 
ship and the e^ense of raising her. and deducting 
the sum for which she might have been sold when 
raised (6). 

To determine whether a vessel which has been 
badly damaged in a collision ought to be repaired 
or to be sold as a wreck, the test employed in col- 
lision suits appears to be pretty nearly the same as 
that used in questions of insurance, viz. — whether 
under the circumstances a prudent owner, if on the 



(a) ColumbtM, 3 W. Eob. 168. 

(&) Empress EtAffinie, 1 Lush. 139. 
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spot, and axjting as if uninsured and having no 
claim for damages^ would have elected to repair or 
to sell (a). In applying this test, it may be here 
remarked that there is this difference between col- 
lision suits and suits against underwriters, that, in 
the former, account should be taken of the freight 
as well as the ship. A shipowner, having his own 
interest solely in view, would be influenced, not 
merely by the cost of repairing as compared with 
the value of the ship when repaired, but also, if the 
accident took place in the middle of the voyage, by 
the circumstance that if the ship is repaired the 
freight may be earned, while if she is sold as a 
wreck it may be lost. This consideration leads on 
to various questions of detail, which it would hardly 
be profitable to pursue fto^ther in this place ; such 
BSy the saving of crew's wages and other expenses of 
the voyage which would have to be set on the other 
side ; the question of pro rata freight, if such freight 
is given by the law of the flag or of the place of 
contract; and the like. These questions do not 
arise in determining whether a ship is a constructive 
total loss imder a policy of insurance ; it being 
generally understood that the ship alone is there 
taken account of. 

II. The next point to be considered is, the sum ship 
allowable for the cost of repairing a ship which is ^Jj^SSwe.^'^* 
damaged by collision and repairable. 



(a) South Sea, Swab. 143. 
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In claims against underwriters on a policy of in- 
surance, where the object is merely to indemnify 
the owner for the loss he has actuaQy suffered, a 
deduction is made, whenever new masts, sails, or 
other materials are supplied in the place of old 
ones, for the improvement thus received by the 
ship ; which deduction is fixed by custom at one- 
third. In collision suits, however, no such rule pre- 
vails ; on the contrary, the wrongdoer is to pay the 
entire coste of repairing the ship, without any 
deduction. 
No deduction The case in which this doctrine was first dis- 
improvement tinctlj laid down is that of the Gazelle, in 1844. 
^^, The Registrar and merchants had made their Report 
of the sum allowable for damages, in fiaming which 
they had deducted one-third of the cost of repair- 
ing; a^ this was objected to on behalf of the 
dLant Dr. Lushiniton, in giving judgment, 
said — ^^ This deduction, it is said, has been made in 
consideration of new materials being substituted for 
old, and is justified upon tiie principle of a rule 
which is alleged to be invariably adopted in cases 
of insurance. Now, in my apprehension, a material 
distinction exists between cases of insurance and 
cases of damage by collision, and for the following 
reasons : — With respect to policies of insurance, the 
cases are cases of contract. In the construction or 
regulation of such contracts, all the customs of mer- 
chants founded in equity are always considered as 
forming a part of the contracts themselves ; the 
shipowner who insures his ship is aware of the 
custom in question, and knows that he pays a 
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smaller premium in consideration of the deduction 
to be made. In recovering the amount of his loss, 
minus the deduction of the one-third, he in fact 
receives all that he agreed to receive in pursuance 
of his contract. Cases of collision stand upon an 
entirely different footing. The claim of the party 
who has sustained the damage arises, not ex conr 
tract% but ex delicto ; and the measure of the in- 
demnification is not limited by the term of any 
contract, but is co-extensive with the amount of the 
damage. The right against the wrongdoer is for a 
restitutio in integrum, and this restitution he is 
bound to make, without calling upon the party 
injured to assist him in any way whatever. K 
the settlement of the indemnification be attended 
with any diflSlculty, the party in fault must bear the 
inconvenience. He has no right to fiix this incon- 
venience upon the injured party ; and if that party 
derives incidentally a greater benefit than mere in- 
demnification, it arises only from the impossibility 
of otherwise effecting such indemnification without 
exposing him to some loss or burthen, which the law 
will not place upon him.'^ Accordingly, the Report 
was referred back to the Registrar, in order to have 
the deduction of one-third expimged (a). The same 
doctrine was held in the Common Law Courts, in 
the case of Hare v. Bechington (6), 

From the decision in the case of the Pactolus, it 
appears that the cost of all repairs rendered 



(a) Oazdley 2 W. Eob. 280. 

(&) Cited 2 W. Eob. 282. See also Eehe, 2 W. Bob. 536. 
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necessary by the collisiGn are to he allowed without 
deduction, though those repairs may consist of 
additional strengthenings, not in the ship before, 
and though they may incidentally have the effect 
of materially increasing the value of the ship, llie 
Young Brandon was a new American ship, just 
built for sale in the EngUsh market ; and it was 
proved to be customary to send such vessels over 
insufficiently fastened, as it was less expensive to 
furnish the requisite ironwork in England. A col- 
lision having taken- place, the surveyors ordered 
that the ship should be strengthened with iron 
plates and bolts in the 'tween decks. The Registrar 
and merchants had disallowed these additional 
fastenings, holding that they had been put in, not 
in consequence of the collision, but to strengthen 
her and enhance her value. This was objected to, 
and the question was brought before the Court. 
Dr. Lushington said that the only question was, 
whether the iatroduction of the plates and knees 
was rendered necessary by the collision ; that the 
value of the ship before and after repairing was a 
matter foreign to the enquiry ; and that the neces- 
sity for the repairs was to be determined by the 
evidence of the surveyors who had seen the ship. 
That evidence, in the case before him, established 
that the ship had been so shaken by the collision 
as to require these additional fastenings; and he 
must decline to receive, in opposition to this, any 
general evidence as to the ordinary condition of 
new American ships, in order to foimd on it an 
inference that these festenings would have been 
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requisite independently of the collision. The 
learned Judge accordingly altered the Registrar's 
Report, by finding that all the work done should be 
paid for by the Pactolus, the vessel in fault (a). 

In pursuance of the principle that there must interest on 
be a complete restoration, the Court will allow, in abie^^ *^^^^ 
addition to the cost of repairing, interest on the 
money spent in paying the tradesmen's bills, firom 
the time of payment (6). 

If, however, the charges made for repairs are Deduction 

i«i ii»i ^ t made for 

exorbitant, a deduction made on that account by exorbitant 
the Begistrar and merchante wUl be sustained by the ""^ 
Court (c). If discounts might have been obtained 
from the tradesmen by prompt payment, these must 
be deducted (d). Incidental expenses wiU be dis- 
allowed if incurred without reasonable necessity : 
thus, where the owner of the damaged ship sent 
down one Captain Clifton to superintend the re- 
pairs, his charge for tim^ and travelling expenses 
was not allowed, on the ground that, there being a 
competent agent on the spot, his presence was un- 
necessary. The agent, in this case, had charged a 
commission. It was aDeged that the presence of 
Captain Clifton was required, on accoimt of the 
master^s illness, and also because the master was 
incompetent to superintend the repairs. " Assuming 



(a) PactcluSy Swab. 173. 
(6) Hebe, 2 W. Eob. 536. 

(c) Hebe, 2 W. Eob. 633 ; Pactolus, Swab. 173 ; Ivflexible, Swab. 
201. 
{d) Inflexible, Swab. 202. 
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the facts to be so,'' said Dr. Lushington, *' the illness 
or incompetency of the Rose's maBter furnishes no 
reason for saddling the owners of the Hebe with 
the expenses incidental to his inefficiency. He was 
the servant of the owner of the Rosey and if he 
thinks fit to appoint in the person of Mr. Clifton a 
substitute to discharge the duties which properly 
belonged to the master of his own vessel, he must 
do so at his own cost" (a). 

Allowance III. In addition to the cost of repairing the 

rage^ damage, an allowance is to be made to the ship- 

owner for the loss of the ship's employment during 
the time when she is lying idle under repairs. This 
is called demurrage. 

"The party who has suffered the injury," said 
Dr. Lushington, in the case of the Gazelle, "is 
clearly entitled to an adequate compensation for 
any loss he may sustain for the detention of his 
vessel during the period which is necessary for the 
•completion of the repairs and the fiimishing of new 
articlea" ... "In estimating the amount of 
such compensation, the principle must be adopted 
of putting the suffering party as nearly as possible 
in the same situation in which he would have been 
if no coUision had taken placa" Accordingly, in 
the case before him, where the loss of employment 
was determined by the amount of freight which 
would have been earned, the learned Judge directed 
that, not the gross freight, as in questions of in- 

(a) Hebey 2 W. Eob. 533. 
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surance, but the net freight, after deducting the 
amount of crew's wages and provisions and port 
charges, which in ordLxy cas4 would have been 
disbursed in the earmng of the fireight, was to form 
the basis of the calcalation (a). 

In estimating the amount of demurrage, two 
things are to be taken into account ; the expenses 
attendant upon the detention, and the amount of 
profit lost Particular circumstaaces, which may 
Lve the effect of rendering either of these lossi 
greater than ordinary, must be brought into con- 
sideration. Thus, where there were a large number Costofmain- 
of Lascars on board, as passengers, the expense of sengrrel^g 
maintaining them during the detention for repairs ^^^^' 
was admitted as an item recoverable from the 
feulty ships ; and, likewise, the expense of main- 
tainiig Ji paying European oS^ d^g Buoh 
detention, at a port in the East Indies, it being the 
custom of the trade to retain such officers whilst 
ships were lying up under repairs (6). 

On the principle, that the owner is simply to be 
indemnified for his actual loss, it has been deter- 
mined that, if a vessel — for example, a steam 



(a) GazeUe, 2 W. Bob. 283. In calculating tlie amount of 
freight to be made good, the Begistrar deducts the amomit of wages 
at risk^ and port- charges not yet paid. Prepaid wages, wages 
actually due at the date of the collision, and such port-charges as 
have been already paid, are very properly left out of consideration. 
The question is, how much freight would have been earned on the 
one hand, and, on the other, what expenses must have been incurred 
before that freight would have been earned, and have been saved in 
consequence of the ship's not earning it (Comada, 1 Lush. 686). 

(6) Inflexible^ Swab. 204. 
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packet which sets off on stated days, — usually lies 
idle for a given time, this time, if it has been occu- 
pied in repairing damages, is not to be paid for (a). 
It is not a matter of course that demurrage shall 
be paid in every case of delay in repairing, nor is 
the question, for how much might such a vessel 
have been hired ; but, what has the owner in fact 
lost by the delay (6). 
Packet K a steamer, which is one of a line of packets 

musing her i i • 

turiL sailing on stated days, misses her turn for sailiag 

in consequence of detention resulting from a col- 
lision, the owner is to be cofapensated, not merely 
for the days lost in repairing, but also for the days 
lost by reason of thus missing her turn (c). 

No demnrnige The allowance of demurrage is limited to cases of 

given when , , ^ ^^ 

BhiptotaUy partial damage which is repaired. If the ship is 
totally lost, or damaged to the extent of being irre- 
pairable, the owner is entitled to the fuU value of 
his ship, but not to any allowance for the loss of 
her employment. This was determined in the case 
of the Columbtis. A fishiug smack having been 
sunk by collision, the owner claimed, in addition to 
her fiill value, a sum equivalent to her net earnings 
for a year. This claim was rejected by Dr. Lush- 
ington, on the ground that, whereas in the case of 
partial damage, followed by repair, the owner's loss 
by detention is definite and easily measurable ; in 
the event of a total loss, the corresponding daim for 



(a) Black Pri/nc$j 1 Lush. 674. 
(6) Cla/rmce, 3 W. Eob. 286. 
(c) Black Prince, 1 Lush. 675. 
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loss of employment would be vague, unlimited, and 
extending to almost endless ramifications. To this 
reason it may be added, that, in receiving a sum 
equivalent to the value of his vessel, the owner 
obtains the means of purchasing another, which he 
may employ as profitably as the first ; and, in fact, 
the value of a ship reaUy represents, and may be 
taken as an equivalent for, the aggregate of her net 
fiiture earnings (a). K, indeed, at the time of loss, 
the ship has actually been chartered for a fiill cargo, 
and by reason of the loss the owner is prevented 
from earning the chartered freight, it seems reason- 
able to suppose that this fact should be taken into 
consideration, as enhancing the value of the ship to 
her owner at that particular time (6). 

IV. I^ by reason of collision, the cargo on board J'Om <* <^ 
is lost or damaged, the owner of it is entitled to caigo. 
compensation for his actual loss ; that is to say, to 
the sum for which such cargo would have been sold 
had there been no collision, minus such expenses as 
must in that case have been incurred in order to 
realize the proceeds, and deducting also the sum for 
which it may have actually been sold. It is imma- 
terial whether the cargo has been lost by the direct 
action of the collision, or because, the vessel having 
by the collision been rendered leaky, the captain 
has justifiably given orders to throw some of the 



(a) Golwmbus, 3 W. Rob. 162. 

(b) See S<mth Sea, Swab. 143. 
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cargo overboard in order to lighten the ship for the 
preservation of all on board (a), 

Bffecta of Y, The crew and passengers of a ship which has 

crew and , , ■'■ ^ , , 

pasBengers. been lost by collision are entitled to compensation, 
from the ship in fault, for the loss of their clothes 
and effects. In a case decided in the Irish Court of 
Admiralty, it was held that the actual value of 
such property, at the time of the collision, should 
be computed at two-thirds of its cost when 
new (6). 

Loss of life or YI. There is also a liability, on the part of the 

personal , , • 

uyuiy. owner of a ship in fault, for loss of life or personal 

injury resulting from a coUisioiL Previously to the 
passing of the Act 9 & 10 Vict. c. 93, commonly 
known as Lord Campbell's Act, no action was main- 
tainable against any person who, by his wrongful 
act, had caused the death of another. Injury to 
persons created only a right of personal action, and, 
if the injury was fatal, the right of action perished 
with the person injured Lord Campbell's Act gave 
a right of action against the wrongdoer to the legal 
personal representative of the person killed, for the 
benefit of the wife, husband, parent, or child of that 
person. The effect of this statute, in cases of col- 
lision at sea, is of great importance ; since in these 
cases claims for personal injury are of much less 



(a) Wild Ranker, 7 Mitch. 265. 
(6) Cumberland, 5 L. T. N. S. 496. 
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frequent occurrence than claims for loss of life. A& 
will be shown in the next chapter, a limit is placed 
by the legislature on the aggregate amount for 
which a shipowner can be made liable for these 
claims. It has been decided that the hability of 
the wrongdoer is not confined to the loss of life of 
passengers, but likewise extends to that of the 
crew (a). 

Those above mentioned are the principal in- Miscellaneous 
stances of hability for collision damage. One or 
two miscellaneous kinds of damage may be added. 
Where a smack, which was run down through neg- Loss of 
ligence, was at the time engaged in rendering a gaivage. 
salvage service to another vessel, damages were 
given, in addition to the value of the smack, for the 
loss of the expected salvage reward (6). In another 
case, in addition to the value of the vessel, compen- fop™^*^*^®"^ 
sation was given for a sum which had to be paid by charter, 
her owners to another vessel, in order to complete 
the voyage for which she was then chartered (c). 
J£ the vessel which has been improperly ran down Costs of 
has been rescued from her danger by another vessel, e^buLt 

salyage claiiii. 



(a) Olaholm v. Barker, 13 Weekly Hep. 671. The liability for 
loss of life, when the proceedings are not under a Board of Trade 
inquiry, is not limited to ^0 per man. Each person may, in the 
first instance, claim as if the ship's liability were unlimited : if the 
aggregate of such claims shall exceed £15 per ton, the Coui't of 
Chancery will apportion the whole sum, reducing each person^ 
*^claim rateably (Same case, 14 Weekly Eep. 1006). 

(6) Betsey Oaines, 2 Hagg. 28. 

(c) Yorkshireman, 2 Hagg. 30 n. 
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and an exorbitant demand for salvage has been put 
forward hj the latter, the costs of resifiting such 
claim at law are recoverable as damages from the 
offending ship ; and this, although no tender of a 
reasonable salvage may have previously been 
No deduction made (a). If the act of salvage, by which a ship 
naiy towage, thus ruu into has been rescued from danger, in- 
cludes the towing of her into her port of destina- 
tion, no deduction from the sum payable by the 
wrongdoer will be allowed in respect of ordinary 
towage which may by that means have been 
escaped ; provided that the employment of a tug 
for entering such port, under ordinary circum- 
stances^ however customary it may have been, was 
optional (6). 

We have now only to deal with the two other 
matters of principle referred to in the opening of 
this chapter. 
LoflBes In the first place, the wrongdoer is not liable for 

Smpro^ such loss or damage as, though incidentally attri- 
coUirion, on ' butablc to the collision, has more directly resulted 
Se inured ^oixi the Subsequent fault, negligence, or incapacity 
vessel. of those on board the other ship. 

Where the anchor of the offending ship had 
knocked a hole in the other vessel's side, and the 
water running in at the hole had damaged the 
cargo. Sir John Nichol rejected the claim for damage 



(a) LegatuSj Swab. 170. 
(6) Infiextble, Swab. 201. 
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to the cargo, on the ground that the crew might 
and ought to have stopped the hole with tarpaulins 
or sails, so as to prevent that mischief (a). Whei'e, 
after collision, the crew of the injured ship had 
abandoned her at sea, and she had been svibse- 
quently picked up, whereby a heavy salvage was 
incurred, it was found by the Trinity Masters that 
a master of ordinary skill and ordinary courage 
would not, under the circumstances, have deserted 
his vessel : and the expense of salvage was accord- 
ingly excluded from the damages to be recovered. 
In directing the Trinity Masters, Dr. Lushington 
told them that the master and crew, after collision, 
were not bound to incur extraordinary risk of life 
by remaining on board their vessel, but that 
ordinary nautical skill and resolution were ex- 
pected from them (b). With regard to the choice 
of measures to be taken subsequently to a collision, 
it is not enough to show that the master did not do 
the best thing possible ; allowance is always to be 
made for reasonable doubt and uncertainty ; and 
gross want of skill or care must be shown, in order 
to exempt the wrongdoer from liability. Thus, 
where a ship, being made very leaky by a collision, 
had been properly beached, and certain coast- 
guard men had offered to carry out an anchor in 
order to heave her off ; which offer, as it appeared on 
the preponderance of evidence, it would probably 
have been judicious in the captain to have accepted ; 



(a) Edidesy 3 Hagg. 367. 
(6) Linda, Swab, 306. 

M 
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Damage 
incidentally 
attributable 
to the colli- 
aion« 



Dr. Lushington refused to make his having decHned 
it a ground for exempting the wrongdoer from 
liabilit J for the damage the ship suffered by sub- 
sequently thumping on the ground, whereby she 
became a total losa ** The true issue in this case/' 
said the learned Judge, ** is not, whether the assist- 
ance of the coastguard and the laying out of the 
anchor might or might not be successful, but it is, 
whether there was such reasonable doubt on the 
part of the master that he was justified in declining 
the risk ; or whether, looking to the condition of the 
ship, the nature of the cargo, the weather, and the 
locality, he was guilty of gross nautical ignorance, 
or great negligence. Unless he was guilty of gross 
ignorance or negligence, I must hold that he was 
justified in adhering to his own opimon '' (a). 

Subject to the principle involved in the above 
decisions, it is a general rule that all damage which 
takes place subsequently to a collision, and is so far 
incidental to the collision as that, but for the col- 
lision, it would not have taken place, is to be made 
good by the wrongdoer. 

Thus, if a ship, having by collision been placed 
in a position of danger, never escapes from that 
position, but subsequently, though after an interval, 
drives ashore, the damage by the grounding is to be 
treated as part of the collision damage, unless bad 
seamanship be proved. By " bad seamanship '' is to 



(a) Mying Fish, 9 Mitch. 1008. 
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be understood, want of ordinary nautical skill and 
experience; regard being always had to the size 
and character of the vessel in question ; for it is 
not reasonable to expect, from the master of a fishing 
smack, such a perfect acquaintance with nautical 
science as belongs to a higher class of officers (a). 
Where, after a collision, the crew of a brig had all 
left her, supposing her to be sinking, but three of 
them had afterwards returned on board, and 
shortly afterwards the brig had become unmanage- 
able, and, whilst passing through the Cockle Gat 
towards Great Yarmouth Roads, had missed stays 
and got upon the Barber Sands, and immedi- 
ately became a total wreck. Dr. Lushington said 
that primd facie the presumption of law, in all 
cases of this description, was, that the vessel was 
lost in consequence of the collision ; and, as the 
Trinity Masters pronounced that no fault was 
proved on the part of the crew, the learned Judge 
made the wrongdoer liable for the entire amount 
of the loss (6). So, where it was alleged that the 
ultimate loss of the vessel did not arise from the 
effects of the collision, but from the premature 
abandonment of her by her crew, and from her not 
having been towed on shore, Dr. Lushington said 
that the faulty conduct must be established by very 
clear proof (c). The same rule, of presuming that 
all subsequent damage has arisen from the collision. 



(a) Pemher, Swab. 214. 

(6) MeOona, 3 W. Rob. 13. 

(c) Kingston-by-Seay 3 W. Rob. 157. 

M 2 
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Wrongdoer 
answerable 
for the im- 
po88ibility 
of exactly 
computing 
the damage 
done. 



unless bad seamansliip be distinctly proved, applies 
in the C5ase when both vessels are in fault for the 
collision itself (a). 

On general principles, the wrongdoer is the party 
to suffer jfrom the impossibility of accurately com- 
puting the amount of mischief done (6) ; and, if the 
fault of the defendant have put it out of the power 
of the plaintiff to make an exact proof of the amount 
of loss, an approximative proof will suffice (c). 

In the case of the Egyptian^ where the vessel 
proceeding, a Dutch schooner called the Jonge 
Walrav, had been run into near the termination of 
her voyage by a large steamer, and her cargo of 
sugar had been considerably damaged in conse- 
quence, it appeared that, in an earlier part of the 
same voyage, the schooner had met with bad 
weather, and had put into Gibraltar Bay for shelter. 
The steamer was pronounced in fault, and the 
amount of damage was to be settled in the Registry. 
The Registrar and Merchants were not satisfied by 
the evidence laid before them as to what was the 
cause of the damage done to the cargo. In their 
opinion there were two causes ; first, the bad 
weather encountered previously to the collision ; 
and secondly, the collision itself ; but they were 
wholly unable to determine, from the evidence laid 
before them, how much of the damage was attri- 
butable to each of those causes. Under these cir- 



(a) Linda, Swab. 307. 

(6) Buke of Leeds v. Amherst , 20 Beav. 239. 

{c) 'Flank V. Gavile, 3 C. B. N. S. 807. 
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cunistances, they adopted the expedient of halving 
the claim ; arbitrarily assuming that the amount of 
damage from bad weather was equal to the damage 
from the collision. On appeal to the Court, this 
decision was reversed. All that was required from 
the claimants in such a case, said Dr. Lushington, 
was, that they should produce such primd facie 
evidence that the damage resulted from the collision 
as would, if standing alone and uncontradicted, 
establish that fact. If, after this, the defendant 
shall allege that there was some cause antecedent 
to, or independent of, the collision, to which cause 
the damage, or some part of it, is fairly attributable, 
it rests with him to establish his assertion by dis- 
tinct proof. Here, the collision, which made the 
ship extremely leaky, was by itself a sufficient cause 
to account for all the damage. There was, as the 
Registrar's Report itself showed, a failure of distinct 
proof that any portion of the damage had taken 
place previously : the cargo had not been examined 
and found damaged, nor was there proof of any 
such leakiness in the ship, previously to the colli- 
sion, as must have caused damage to the cargo. 
There was nothing more than suspicion or perhaps 
probability. The learned Judge accordingly pro- 
nounced the owners of the steamer to be liable for 
the entire amount of damage ; observing that " the 
Court was bound to pronounce a judgment for or 
against the claim, or for a definite part, as proved 
by evidence, and not from conjecture'' (a). 



(a) EgyptiaUj 9 Mitch. 9 J 5. 
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From the same decision it appears that, if a 
ship has been weakened or strained by stress of 
weather previously to the collision, and is conse- 
quently more seriously damaged by the shock of the 
collision than she otherwise would have been, this 
circumstance does not exempt the wrongdoer from 
liability for the entire damage. Such a case is to 
be treated in the same manner as that of a ship 
which, though seaworthy, is of such an age or so 
inferior a structure as to suflfer more severely from 
a collision than a stronger or newer vessel would 
do (a). 

(a) Egyptian, 9 Mitch. 915. 



CHAPTEB IX. 

PROPERTY LIABLE FOR COLLISION DAMAGE ; AND 

LIMITATION OF LIABILITY. 

There axe two Kmitations to the amount of dam- 
ages recoverable in the Court of Admiralty ; the 
first, resulting jfrom the nature of the procedure in 
that Court, which is for the most part a procedure 
in rem ; the second, resulting jfrom the operation 
of statutes passed for the protection of ship- 
owners. 

1. Proceedings in the Court of Admiralty are Property 

11 11 . /. 1 1 . 1 liable to 

usually commenced by an arrest ot the snip, and a arrest, 
seizure of the freight. The ship, if not bailed, will 
be sold by a decree of the Court ; and the pro- 
ceeds of it, together with the amount of freight 
thus appropriated, constitute the fund out of which 
compensation is to be made for the injury done. 
Thus, in cases where the owner of the ship in fault 
is bankrupt, or resident out of British jurisdiction, 
the amount of compensation is necessarily limited 
by the amount of the ftmd available for that 
purpose. 

In the first place, the ship, with all her tackle The sidp. 
and appurtenances, is liable to Admiralty arrest. 
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SeuIs and rigging which have been detached from the 
ship, and sent ashore for safe custody or for the pur- 
pose of being repaired, are likewise Uable to arrest (a). 
A sailmaker with whom saik have been left to be 
repaired, though he has a lien on them as against 
the shipowner, has no right to retain them against 
an Admiralty warrant {b). It appears that the 
fishing tackle of a whaler is to be treated as part of 
the " appurtenances " of the ship (c). 

Secondly, the amount of freight due to the ship^ 
owner at the port of destination is liable for collision 
damages (rf). If any portion of the fii^ight has 
been pad in advance, under the terms of a charter- 
party by which such advance constitutes an abso- 
lute prepayment, transferring the risk of the 
voyage to that extent from the shipowner to the 
charterer, in that case it is only the balance re- 
maining due which can be arrested (e). Supposing 
that a vessel has been chartered, and then sublet 
by the charterer at a higher rate of freight, it may 
be a question whether the larger amount is liable 
to seizure, or only the amount belonging to the 



(a) Alexander, \ Doda. 252. 

(ft) Harmonie, 1 W. Bob. 177. 

{<) DuTtdee, 1 Hagg. 109. 

(d) If, however, between the date of the eolliaion and the atreat 
of the ship, the abip haa been sold, then, although the right of the 
clnini.'iiit lolliiws tke ship, ao that he may take her from the pnr- 
cliaser, he Ciiujiot make the purchaser responaible for the amount of 
the freight which has never come into his hands (Jfdlona 3 W 
Bob. 25). ^ 

(c) ieo, 1 Litsh. 446. 
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shipowner. Since it is the shipowner, and not the 
charterer, who is hable for collision damage, it would 
seem on general principles that the power of seizure, 
whereby a species of pledge is taken to secure that 
liability, ought to be confined to that portion of the 
jfreight which belongs to the shipowner. On the 
other hand, it has been decided that, where the bill 
of lading freight exceeds the charter rates, the 
larger amount is liable to Admiralty seizure under 
a bottomry bond (a). The liability under a bot- 
tomry bond, however, stands on a somewhat diffe- 
rent ground from the liability for collision damage. 
A shipmaster has power to raise money on bottomry 
on the security of property not belonging to the 
shipowner : he may pledge the cargo ; he may 
therefore pledge the chartered freight ; and, when he 
has expressly pledged the freight, it is reasonable to 
suppose that that expression is to be read as mean- 
ing the entire freight. It does not follow that the 
freight belonging to the charterer is liable to seizure 
for the debt of the shipowner (6). 

Although for several purposes, as for example in Crew's wages 
the case of a bottomry bond, the seamen have a deducted 
preferential claim upon the proceeds of the ship freight.^ 



(a) Elizoy 3 Hagg. 87. »■ 

(6) Freight does not become liable for collision damage until it 
has been earned, that is, until the termination of the adventure. 
Thus, where a foreign ship, bouud with cargo from Havana to 
Hamburg, was arrested in a collision suit in Plymouth, where she 
had put in, it was held that the cargo could not be arrested in 
respect of freight^ as no freight was at that point due {Flora, 11 
Mitch. 240). 
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and the freight in respect of the wages due to 
them» it appears that, at all events if the owner of 
the sb'p is a foreigner and not bankrupt^ they 
have no such right as against the claimant for 
collision damage. 

In the case of the Linda Flor^ where a foreign 
ship had been arrested and sold for damages in a 
collision suit, and the proceeds with the freight 
were insufficient to satisfy the demand, the claim 
of the crew, to have their wages first paid out of 
such proceeds, was rejected. The grounds assigned 
were, that, as the crew had a right of personal 
action against the shipowner for their wages in 
addition to their right of lien, whereas the claim- 
ant of collision damage had no such personal remedy 
against the foreign shipowner, less hardship would 
result from taking away the benefit of the lien from 
the former than from the latter. "These,*' said 
Dr. Lushington, "constitute the grounds of my 
decision. It is^ however, not to be forgotten that^ 
in all these cases of damage, or nearly all, the cause 
of the damage is the misconduct of some of the 
persons composing the crew. This is not the case 
of a bankrupt owner ; it will be time enough to 
consider such a case when it arises '' (a). 

It may be doubted whether the same rule applies 
when the owner df the ship is domiciled in Great 
Britain ; since in that case the reason which in the 



(a) Linda Mor, 4 Jurist, N. S. 172. See also, to the same 
effect, Benares, 7 Notes of Cases, suppL L ; Jhina, 6 L. T. N. S. 
217. 
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Linda Flor was assigned as the principal ground 
of the decision is not applicable ; the claimant for 
collision damage having the right, should the pro- 
ceeds prove insufficient, to recover the deficiency by 
a suit at common law (a), 

II. The second limitation to the liability of a Limitationa 
shipowner for collision damage is that imposed by Parliament. 
Act of Parhament. 

" To protect the interests of those engaged in the 
mercantUe shipping of the state, and to remove the 
terrors which would othei'wise discourage people 
from embarking in the maritime commerce of a 
country, in consequence of the indefinite responsi- 
bility which the ancient rule attached to them '^ (6), 
the English Legislature has from time to time 
imposed an arbitraiy limit to the amount for which 
an English shipowner shall be made liable, even 
personally, for damages resulting from the negh- 
gence of his serva^. That limit, until recentiy, 
was fixed at the value of the ship and amount of 
freight (c). 



(a) Triune, 3 Hagg. 114. 

(6) Carl JohaUj cited 1 Hagg. 113. 

(c) The law of England is, to this extent, assimilated to the sea 
laws of most European countries, which, l^peaiking generally, limit 
the responsibility of a shipowner for all debts not springing out of 
his own personal engagement to the value of his ship and the 
freight. There is, however, one important difference. The English 
law, as interpreted by the judges, limits the owner's liability to the 
value of the ship immediately before the collision, that is, in her 
undamaged state ; whereas, the general continental rule is, that the 
owner may discharge himself from personal liability by abandoning 
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Old limit. The statute 63 Geo. III. c. 159, enacted (a) that 

and freight. HO Owners or part owners of ships should be subject 
to answer for any damage done to other ships with- 
out their fault, further than the value of their own 
vessel, and " the freight due or to grow due for and 
during the voyage which may be in prosecution, or 
contracted for, at the time that the loss or damage 
may happen." In the event of two or more distinct 
collisions taking place on one voyage, each is to be 
treated as if there had been no other (6). This 
Act did not extend to any vessel used solely in 
rivers and inland navigation, nor to any vessel 
not duly registered according to law (c). Nor does 
it take away the responsibihty of the master, 
although he may be a part owner of the ship (d). 

In the Merchant Shipping Act, 1854, the pro- 
visions of the act of Geo. IIL are substantially 
repeated. The sections bearing on the liability for 
collision damage are contained in the ninth part of 
this Act (e), and it is provided (/) that " the ninth 
part of this Act shall apply to the whole of Her 
Majesty's dominions," The 504th section enacts 
that "No owner of any seagoing ship or share 



to the claimants the ship and the freight, such as they ultimately 
are at the termination of the voyage. 

(a) Section 1. 

(&) Sections. 

(c) Section 6. 

(d) Section 4. The master, however, cannot be personally pro- 
ceeded against in Admiralty under an action commenced in rem. 
(Hope, 1 W. Rob. 168 ; Volant, 1 W. Eob. 383). 

{e) 17 & 18 Vict. c. 104. 
If) Section 602. 
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therein shall, in cases where, without his actual 
fault or privity, 1st, any loss of life or personal 
injury is by reason of the improper navigation of 
such seaffoinff ship as aforesaid caused to any person 
carried L any other ship or boat; or 2nd. where 
any loss or damage is by reason of any such im- 
proper navigation of such seagoing ship as aforesaid 
caused to any other ship or boat, or to any goods, 
merchandize, or other things whatsoever on board 
any other ship or boat ; be answerable in damages 
to an extent beyond the value of his ship and the 
freight due or to grow due in respect of such ship 
during the voyage which at the time of the hap- 
pening of any such events as aforesaid is in prose- 
cution or contracted for ; subject to the following 
proviso, that is to say, that in no case where any 
such liability as aforesaid is incurred in respect of 
loss of life or personal injury to any passenger, 
shall the value of any such ship and the freight 
thereof be taken to be less than £15 per registered 
ton." 

In the two following sections it is further enacted 
that (a), "For the purposes of the ninth part of 
this Act, the freight shall be deemed to include the 
value of the carriage of any goods or merchandize 
belonging to the owners of the ship, passage-money, 
and also the hire due or to grow due under or by 
virtue of any contract, except only such hire, in the 
case of a ship hired for time, as may not begin to 



(a) Section 505. 
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be earned until the expiration of six months after 
such loss or damage f and (a) " The owner of every 
seagoing ship or share therein shall be liable in 
respect of every such loss of life, personal injury, 
loss of or damage to goods as aforesaid, arising on 
distinct occasions, to the same extent as if no other 
loss, injury, or damage had arisen » 
Limitation The Umitatiou by statute, it has been decided, 

9^\jlo costs appUes only to the capital sum claimed ; costs, 
or interest, interest on money, and interest upon interest 
included in an account made up, are also recover- 
able (6). 

The value of the ship, to which the liability of 
the shipowner is Umited, is her value immediately 
before, not after, the collision (c). This is to be 
determined by the amount for which she might at 
that point of time have been sold, not deducting 
the expense of selling (d). 

The amount of freight, to which the statute 
refers, is the entire gross freight earned during the 
voyage or term therein specified, whether such 
freight has been prepared or is not due untU the 
termination of the voyage, and without deduction 
of creVs wages or portcharges (e). 
Present The provisions of the Merchant Shipping Act, 

limitation ^8 

if register 

ton as regards 

property, or ^p) Section 506. 

£1^6 aa regards ^^^ J)undee, 2 Hagg. 137; Amalia, 13 Weekly Eeporter, 111; 

Straker v, Hartland, 9 Mitch. 1617. See also John JDimn, 1 W. 

Eob. 160. 

(c) Martf Caroline, 3 W. Eob. 107. 

(d) Leicester v. Logan, 4 Kay & J. 725. 

(e) Benares, 14 Jur. 581 ; Duna, 6 L. T. N. S. 217. 
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above cited, have been modified by a 54 of the 
Merchant Shipping Amendment Act, 1862 (a), 
which constitutes the law now in force on this 
head. This section is as follows : — 

S. 54. " The owners of any ship, whether British 
or foreign, shall not, in cases where all or any of the 
following events occur without their actual fault or 
piiAdty, that is to say, 

1. Where any loss of life or personal injury is 
caused to any person being carried in such 
ship ; 

2. Where any damage or loss is caused to any 
goods, merchandize, or other things whatso- 
ever on board any such ship ; 

3. Where any loss of life or personal injury is 
by reason of the improper navigation of such 
ship as aforesaid caused to any person car- 
ried in any other ship or boat ; 

4. Where any loss or damage is by reason of 
the improper navigation of such ship as 
aforesaid caused to any other ship or boat, 
or to any goods, merchandize, or other 
things whatsoever on board any other ship 
or boat ; 

be answerable in damages, in respect of loss of life 
or personal injury, either alone or together with loss 
or damage to ships, boats, merchandize, or other 
things, to an aggregate amount exceeding £15 for 
each ton of their ship's tonnage ; nor, in respect of 

(a) 25 & 26 Vict. c. 63. 
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loss or damage to ships, goods, merchandize, or 
other things, whether there be in addition loss of 
life or personal injury or not, to an aggregate 
amount exceeding £S for each ton of the ship's 
Euie as to tonnage ; such tonnage to be the registered tonnage 
Bt^^iipa. ^ the case of sailing ships, and in the case of steam 

ships the gross tonnage without deduction on 
account of engine room." 

The section goes on to give directions for ascer- 
taining the tonnage of foreign ships ; directing, 
that in case such vessel has been or can be measured 
according to British law, such tonnage shall be 
taken ; and, if not, the Surveyor General of Ton- 
nage in the United Kingdom, and the chief 
Measuring OflScer in any British possession abroad, 
shall certify what would in his opinion be the ton- 
nage of such ship, if measured according to British 
law, and that the tonnage so determined shall be 
the basis of the limitation. 

This section now takes the place of s. 504 of the 

Act of 1854, which has been repealed. It is still 

to be read in connection with s. 506, above cited, 

Each coiiiflion which remains in force ; so that, if there are more 

separately. collisions than one, the shipowner is Hable for each, 

independently of the other. 

It has been decided that the limitation of liability 
to £15 per ton apphes equally to the loss of life of 
the crew as to that of passengers (a). 
Euie of Where there are several distinct claims upon a 

apportion- 
ment when — — 

Rfiveral 

claimantfl. («) Olaholm v. Barker^ 13 Weekly Keporter, 671 ; 14 Weekly 

Reporter, 296. 



LIMITATION OF LIABILITY. 177 

ship, springing out of the same collision, and which 
may be made the subject of separate actions, — e. g^ 
the claim of the shipowner for the loss of his ship, 
and that of the merchant for the loss of his goods 
on board, — that claimant who shall have obtained 
judgment before the other has commenced his suit 
is entitled to a priority over the others (a) ; the 
law favouring those who are most active in seeking 
its aid : but if a second action has been com- 
menced before a decree has been pronounced in the 
first, and if, as is customary, it has been arranged 
that the second action shall abide the result of 
the first, then the two are to be placed on the ^same 
footing ; so that, if the proceeds of the ship and 
freight are insuflScient to satisfy both, \he amount 
realized is to be apportioned rateably between the 
two claimants (6). 

The eflfect of the limitation of liabiKty upon the 
podtion of those who have given bail in order to 
obtain the ship's release from an Admiralty arrest 
will be considered in the chapter on Procedure. 

To what extent the limitation of liability is 
applicable to foreign ships> will be considered in the 
following chapter. 



(a) Saracen, 2 W. Rob. 453 ; 6 Moore, P. (X 56, 

(b) Clara, Swab. 3, 
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CHAPTER X. 

TO WHAT EXTENT FOREIGN SHIPS COME UNDER 

STATUTORY RULES. 

Wherever the liability of a shipowner in respect of 
collision damage is affected by the terms of an Act 
of Parliament, so as to be greater or less than, 
or in any way different from, that which would 
have been his liability under the common law of 
the sea, it becomes a question how far ships which 
are th^ property of other than British subjects can 
be brought within the jurisdiction of such statutory 
law. 
Principle The principle, now established after a series of 

watera. decisions in the Admiralty Courts, is this. With 

respect to collisions which take place within British 
territory, as, in the rivers and harbours of this 
country, a British Act of Parliament is operative 
On the high upon foreign as well as British ships : with respect to 
collisions upon the high seas, the British Legislature 
has indeed power to bind foreigners, but its Acts 
are not binding upon them unless the intention 
that they shall be so is expressly declared in the 
Act itself Further, wherever a foreign ship is 
exempted from a liability, or debarred from a right, 
in relation to a British ship, on the groimd that 



seas. 
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the collision has taken place out of the jurisdiction 
of a British statute, there is a corresponding ex- 
emption on a British ship which under similar cir- 
.cumstances comes into collision with a foreigner ; 
on the ground that there would otherwise be no 
reciprocity, or equality of rights between the two. 

It will be convenient first to set forth the de- 
.cisions which have established these principles, 
and then, in order to define their practical bearing, 
to point out to what extent the legislature of this 
country has expressly declared an intention to bind 
foreign vessels coming into collision on the high 
seas and seeking redress in an English Court. 

The first decision which it is necessary to notice As to steeritig 

I'll Itf^fl 

is that of the Dumfries^ in 1856. It was there 
determined that, where a collision had taken place 
between a British and a foreign vessel, meeting on 
the high seas, the provisions of the Merchant Ship- 
ping Act, with reference to the porting of the helm, 
— ^which provisions, as we have seen, were in some 
respects inconsistent with the common law of the 
sea^ — were to be entirely disregarded, and the 
merits of the collision, as regards the steering, were 
to be determined solely by reference to ordinary- 
nautical rules (a). 

In the case of the Borvssia, in the same year, As to lights 
Dr. Lushington held that a foreign ship, lying at 
anchor in an English harbour, was not bound to 
exhibit lights in the manner prescribed by the 



(a) Dum/rieSy Swab. 64. See also Williams v. GtUch, 14 Moore, 
P. C. C. 202 ; Elizabeth, 5 Mitch. 336. 

N 2 
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Mff ^*^» Admiralty regulations issued under the authority 

of an Act of Parliament (a). 
^*ht rf* y '^^ Merchant Shipping Act of 1864, as has been 
reeoTeiy, soon, made an im portant r aodificatio n in the com- 
■hipfi in fikoit. mon sea law, which is now repealed ; directing that 
in certain cases^ where both sh^ were in fault, 
neither should recover. It was determined, in the 
case of the ZollvereiUy that this rule was not ope- 
rative on a British shipowner claiming damages 
against a foreigner for a collision on the high seas, 
on the ground that the statute could not bind the 
foreigner, so as to preclude his recovering his half- 
damage and that there must be mutuality. Dr. 
Lushington, in the course of an elaborate judgment, 
said: — "The principle which governs all these 
questions of jurisdiction and remedies is admirably 
stated in Mr. Justice Story's * Conflict of Laws,* c. 
14. * In regard to the rights and merits involved 
in actions, the law of the place where they originated 
is to be followed ; but the forms of remedies and 
the order of judicial proceedings are to be according 
to the law of the place where the action is institute^ 
without any regard to the domicile of the parties, 
the origin of the right, or the country of the Act.' 
. . In endeavouring to put a construction on a 
statute, it must be borne in mind how far the 
power of the British Legislature extends, for, unless 
the words are so clear that a contrary construction 
can in no way be avoided, I must presume that the 



(a) Swab. 96. 
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legislature did not intend to go beyond this power. 
The laws of Great Britain aflPect her own subjects 
everywhere— foreigners only when within her own 
jurisdiction." The learned Judge then, after giving 
his reasons for holding that the Merchant Shipping 
Act was not so framed as expressly to declare an 
intention to bind foreign ships, and that the 
question before him related not merely to the form 
of remedy but to the rights and merits of the dis- 
pute, went on to say, " Then comes the question, 
whether, in a trial of the merits of a collision, a 
foreigner may urge in his defence that the British 
vessel, though free by the law maritime, has violated 
her own municipal law, and so, being plaintift can- 
not recover. Reverse the position: suppose the 
foreigner plaintiff and to have done his duty by the 
lawmaxitL. I am dear that he must reaver for 
the damage done. If so, it is contrary to equity to 
say that the British shipowner, in eadem conditioner 
shall not recover against the foreigner. What 
right can the foreigner have to put forward British 
statute law, to which he is not amenable so far as 
the merits are concerned " (a) 1 

So, in Cope v. Doherty, Wood, V. C, said — ^* The 
legislature of each separate country, by its acts, 
unless otherwise expressed, only attempts to regu- 
late those rights which subsist between its own 
subjecta . . The rules of the lex fori do not 
apply to modify those righta The hypothesis 



(a) ZoUvereiiif Swab. 96. 
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of a legislative contract cannot be appKed to the 
case of a contest between a British subject and a 
foreigner, and still less to a contest between two 
foreigners (a)/* And, on appeal. Turner, L. J., 
said : — " It is not, I think, to be presumed that the 
British Parliament could intend to legislate as to 
the rights and liabilities of foreigners. In order to 
warrant such a conclusion, I think that either the 
words of the Act ought to be express, or the con- 
text of it to be very clear '' (6). 
As to limi- The Same principle which excuses a foreign ship, 

liabmty. or an English ship meeting a foreigner on the high 
seas, from observing statutory steering rules, 
operated, previously to the passing of the Merchant 
Shipping Amendment Act of 1862, to debar such 
vessels from the limitation of liability referred to in 
the last chapter. Thus, in Cope v. Doherty (cited 
above), it was determined that, as between two 
foreign ships colliding on the high seas, the wrong- 
doer was liable to the ftdl extent of the damage, 
though exceeding the value of his ship with her 
freight. In the previous case of the Carl Johan^ 
the same doctrine had been laid down by Lord 
Stowell, in the case where one of the colliding ves- 
sels was British-owned (c). In the case of the 
Wild Ranger^ Dr. Lushington carried the same 
principle £b step further: deciding that, if an 
English and an American ship come into collision 



(a) Jurist, 1858, 463. 
(6) Jurist, 1858, 701. 
(c) Cited 3 Hagg. 186. 
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on the high seas, there is no statutory limitation of 
liability, notwithstanding that the American statute 
law, limiting liability to the value of the ship with 
her freight^ was the same as our own then was. 
The wrongdoer, said the learned Judge, is liable 
to the full extent of the damage done, unless that 
liabihty is restricted by some statute : our own 
statute does not apply to the present case, and the 
construction of that statute cannot be affected by 
the circumstance that a similar statute has been 
passed by the legislature of the United States (a). 

An English vessel, it appears, meeting a ship^ 
and not knowing whether she is Enghsh or foreign, 
ought to adopt that mode of steering which is con- 
formable to the English statutory regulations (6). 

It has be^n questioned whether a ship is to be what is being 
considered as " on the high seas,'' so as to be ^^»?^® ^^ 
beyond the ordinary jurisdiction of British statute 
law, if she is within the distance of three miles from 
the coast of Great Britain. " By the common law 
of nations,'' said Wood, V. C, in giving judgment 
in the case of The General Iron Screw Collier 
Company v. SchurmanSy every nation is allowed to 
have, at least for certain purposes, jurisdiction over 
that portion of the seas adjacent to its territory. 
The origin of the right may probably be found in 
the fact that at one time it was supposed, by some 
degree of stretch perhaps, that the limit of gunshot^ 



(a) WUd Banger*, 1 Lush. 553. 
{h) Cleadon, I Lush. 160. 
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aooordmg to the then existing capacity of gunnery, 
was at that distance, and it was supposed that so 
far from the shore as a nation could protect should 
be deemed within its own province." Within this 
distance, therefore, the learned Judge determined 
that the English statute law must prevail (a). 
This decision, however, must now be considered as 
overruled. In the case of the Saxonia^ where a 
collision took place within the Solent Sea, and 
within a distance of three mUes from the shore on 
either side, Dr. Lushington determined, although 
the above-mentioned decision was cited, that the 
case must be determined by the common law of the 
Bea; and this decision was affirmed in Privy 
Council, "We are of opinion that this collision 
must be considered to have taken place on the high 
seas, in a place where a foreign vessel has a right of 
sailing without being bound by any of the pro- 
visions of the statutes enacted to govern British 
ships *' (6). 

Within a tidal river, as the Thames, a foreign 
ship, whether bound or not to obey the directions 
for sailing laid down by the Merchant Shipping 
Act — a point which the Privy Council declined to 
determine — ^is at any rate bound by a custom of 
the river emanating from the statute, the existence 
of which custom the Court would presume (c). 



(a) Jurist^ 1860, 883. 

(&) Saxonia, 1 Lush. 414. See also Avrutzoney 7 Mitch. 944. 

(c) Fyenaord^ Swab. 377. 
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The Merchant Shipping Amendment Act of System of 
1862 (a), introduces a fresh complication. i^rod^wd by 

First, with regard to the limitation of liability, ^l^Sg^^* 
this is now extended to foreign as well as British ^^® ig^^* 
ships; section 54 expressly enaxjting that "the '' 
owners of a^y ship, whether British or foreign,'^ 
shall not, in the event of loss or damage to another 
vessel by improper navigation, be liable beyond the 
amount of £8 per ton of the ship's register. 

With regard to all other statutory regulations 
contained in the Act, which include, as has been 
shown, sailing rules, and regulations concerning 
lights and fog-signals, it is enacted by section 57 
that "whenever foreign ships are within British 
jurisdiction, the regulations for preventing collision 
contained in Table C in the schedule to this Act, or 
such other regulations for preventing collision as are 
for the time being in force under this Act, and all 
provisions of this Act relating to such regulations, 
or otherwise relating to collisions, shall apply to 
such foreign ships ; and in any cases arising in any 
British court of justice concerning matters hap- 
pening within British jurisdiction, foreign ships 
shall, so far as regards such regulations and pro- 
visions, be treated as if they were British shipa" 
It is further enacted by section 58, that " Whenever 
it is made to appear to Her Majesty that the 
Government of any foreign country is willing that 
the regulations for preventing collision contained in 



(a) 25 & 26 Vict c. 63. 
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Table C in the schedule to this Act, or such other 
regulations for preventing collision as are for the 
time being in force under this Act, or any of the 
said regulations, or any provisions of this Act 
relating to collisions, should apply to the ships of 
such country when beyond the limits of British 
jurisdiction. Her Majesty may, by Order in Council, 
direct that such regulations, and all provisions of 
this Act which relate to such regulations, and all 
such other provisions as aforesaid, shall apply to the 
ships of the said foreign country, whether within 
British jurisdiction or not." 

As the law now stands, therefore, the distinction 
between foreign and British ships, so far as regards 
sailing rules, Ights, fog-signals, and the penalty for 
not assisting a vessel endangered by collision, is 
now limited to ships of those countries which have 
not given in their adhesion to the terms of this 
statute, or whose adhesion has not been signified 
by an Order in Council So far as regards limita- 
tion of liability, the distinction is swept away 
entirely. 
Countries . From the decision in the case of the Gustav (a), 

given in their we leam that Hamburg and Bremen, and, from 
a hesion.^ another decision, (6) that the United States of 
America, have been declared by an Order in Council 
to have given in their adhesion to the new rules ; 
and consequently that the vessels of those States are 
to be treated in every respect like British vessels. 



(a) 8 Mitch. 1686. 

(6) Famp Buoky 11 Mitch. 239. 
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In the case of the Amalia^ it was contended The statute 

ftG^fid OIL. A8 

that, although the words of the Act plainly pur- towards 
ported to limit liability in the case of foreign as the court'o? 
well as British ships, yet, as the legislature had no -^^xoiraity. 
power to restrict the common natural rights of 
foreigners, except as to matters occurring within 
the limits of British territory, such a provision 
must be treated as inoperative. This, however, 
was negatived by Dr. Lushington, whose decision 
was confirmed in Privy Council. The provisions of 
the Act, it was held, did not constitute a breach of 
international law or undue interference with the 
natural rights of foreigners (a). 

It is, perhaps, hardly necessary to add that muni- 
cipal regulations of foreign laws, contrary to the 
general sea law, as, with regard to the carrying of 
lights in harbours, will be disregarded by the Court 
of Admiralty, which can only administer, either the 
law of England, or the common law of the high 
seas (6). 



(a) Amalia, 12 Weekly Eeporter, 24 
(&) William HrOt, 4 Mitch. 718. 



CHAPTEK XL 

JUBISDICnON OF THE ADMHULLTY AND OTHBB 

COXJBTS. 

We come now to questions of remedy and procedure. 
Among these, the first to be considered are such as 
have reference to the court in which claims for 
collision damages are to be prosecuted. That court 
which has the most extensive jurisdiction over cases 
of collision, and the most eflPective machinery for 
enforcing payment, is^ the High Court of Admi- 
ralty. 4 
Jnni^wn The jurisdiction of the Admiralty Court, originally 
Court. confined to such collisions as took place on the 
"high seas," has been successively extended by 
statuto, until it now extends to all collisions what- 
soever. Until the commencement of the present 
reign, this jurisdiction was restricted by the statute 
13 Eich. II. c. 5, which enacted that "The admirals 
and their deputies shall not meddle fi:om henceforth 
of anything done within the realm, but only of a 
thing done upon the sea, as it hath been used in 
the time of the noble prince King Edward, grand- 
father of our lord the king that now is." EVom 
this limitation arose a variety of questions, now an- 
tiquated. For example, it was in one case deter- 
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mined that the court had no jurisdiction over 
collisions which took place infra corpus comitatiSy 
as, in the Solent Sea, or in the Humber, opposite 
Hull (a) ; but that it has jurisdiction in the Thames 
below Woolwich, this being within the "flux 
and reflux of the sea (6). The statute 3 & 4 Vict, 
c. 65, section 6, enacts that " The High Court of 
Admiralty shall have jurisdiction to decide all 
claims and demands whatsoever in the nature of 
damage received by any ships or sea-going vessel, 
and to enforce the payment thereof, whether such 
ships or vessel may have been within the body of a 
country, or upon the high seas, at the time when 
the damage was received in respect of which such 
claim is made.'^ And this extension of authority 
was carried still further by the Admiralty Court 
Act, 1861 (c), which enacts that " The High Court 
of Admiralty shall have jurisdiction over any claim 
for damage done by any ship/' The word " ship " 
is defined in the same Act to ** include any descrip- 
tion of vessel used in navigation not propelled by 
oars. 

Under these Acts, and particularly the latter, it 
has been determined that the Admiralty Court 
wiU take cognizance of collisions occurring in the 
Hooghly (cQ, and in a Dutch canal (e), and in foreign 



(a) PtMie Opinion^ 2 Hagg. 398. 
(6) Oirolamoy 3 Hagg. 179. 

(c) 24 Vict. c. 10. 

(d) PeerlesSy 1 Lush. 40. 

(e) ZHanoy 1 Lush. 539. 
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waters, aa in the harbour of Bio Grande, even where 
both the disputants are foreigners (a). 

What u a A barge, it appears, is a *' ship," within the mean- 

" ' * ' ing of the Act (b). Even a keel, or vessel propelled 

by a pole, may, if the collision have taken place on 
the high seas, proceed in Admiralty (c). 

The Admiralty Court has jurisdiction over foreign 
as well as British ships (d) ; and equally so, though 

niffht of pro- both of the contending parties be foreigners (e). 

Scu'.Thrp^ When the ship proceeded against is a Queen's 
ship, the Admiralty Court has refused to grant 
a monition against the Lords of the Admiralty, 
to compel them to appear and defend the suit (/) ; 
but the usual course appears to be for the Lords 
of the Admiralty to give their approbation, pro- 
bably as a mere matter of form, to the bringing 
of the suit, after which the Admiralty Court will 

Proo«daro^ take cognizance of it (g). 

It may be convenient in this place to make 
some mention of a mode of procedure in the Ad- 
miralty Court not now often resorted to, namely, 
the procedure in personam. Generally speaking, 
action is taken in Admiralty by attaching the res^ 
that is, in collision suits, the offending ship, and her 
freight ; and the res thus seized becomes the pledge 

(a) Gouriery 1 Lush. 541. 

(6) Malvina, I Lush. 495; Bilbao, 1 Lush. 151. 

(c) 8a/rdhy 1 Lush. 549. 

(d) Christiana, 2 Hagg. 183. 

(e) Johann Friederich, 1 W. Rob. 35. 
(f)Athol, 1 W.Rob.' 374. 
(g) Volcano, 2 W. Rob. 338. Queen's ships may sue merchantmen 

for collision damages (Leda, 7 Mitch. 1519. 
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and the security for the damages which may be re- 
covered. But there has also existed in this court, 
from veiy ancient times, a right of personal suit, ■ 
which may be exerted, for example, against the 
captain of a ship alleged to be in fault. Again, if 
the offending ship have been sunk by the collision, 
or have gone away out of the reach of Admiralty 
process, so that there is no res, the claimant still 
has the remedy of a personal suit in Admiralty, 
" The jurisdiction of this court does not depend," 
said Dr. Lushington, in the case of the Volanty 
**upon the existence of the ship, but upon the 
origin of the question to be decided, and the 
locahty " (a). It has been decided that a personal 
suit cannot be engrafted upon a proceeding in rem; 
that is to say, that, if an action in the Admiralty 
Court has been commenced in the usual manner by 
an attachment of the ship and freight, and the 
owner puts in an appearance and defends the suit, 
he does not, by doing so, incur any personal liability 
beyond the value of the ship and freight. Had the 
owner not come forward, the sum recoverable would 
of necessity have been limited to the reSy and his 
appearance is treated as a measure taken "only 
to protect his interest in the ship "(6). Practically, 
however, the mode of procedure in Admiralty in 
personam has for many years been obsolete (c). 

The claimant of collision damages may elect to Juriadiction 

of common- 
law courts. 

(a) 1 W. Eob. 388. 

(6) Volant, 1 W. Rob. 390. 

(c) Cla/raj 1 Swab. 3. 
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proceed in the common law courts rather than in 
Admiralty. It is to be observed, however, that 
whenever there are several claimants, 6.^., when 
there is damage by the collision to the cargo as well 
as the ship, or when there is loss of life in addition 
to damage, the defendant in a common law court 
has power to stay proceedings and to transfer the 
Of Court of litigation to the Court of Chancery, or (in certain 
cases) to the Admiralty Court. This power is given 
by the 17 & 18 Vict c. 104, s. 514, and the 24 
Vict. c. 10, s. 13. The former section enacts that 
** in cases where any liability has been or is alleged 
to have been incurred by any owner in respect of 
loss of Ufe, personal injury, or loss of or damage to 
ships, boats, or goods, and several claims are made 
or apprehended in respect of such liability, then 
(subject to the right hereinbefore given to the 
Board of Trade of recovering damages in the United 
Kingdom in respect of loss of life or personal injury), 
it shall be lawfiil in England or Ireland for the 
High Court of Chancery, and in Scotland for the 
Court of Session, and in any British possession for 
any competent court, to entertain proceedings at 
the suit of any owner for the purpose of determining 
the amount of such liability subject as aforesaid, 
and for the distribution of such amount rateably 
amongst the several claimants, with power for any 
such court to stop all actions and suits pending in 
any other court in relation to the same subject- 
matter; and any proceeding instituted by such 
Court of Chancery or Court of Session or other 
competent court, may be conducted in such manner, 
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and subject to such regulations as to making any 
persons interested parties to the same, and as to the 
exclusion of any claimants who do not come in 
within a certain time, and as to requiring security 
from the owner, and as to payment of costs, as the 
court thinks just." And, by the latter section, it is 
enacted that " Whenever any ship or vessel, or the 
proceeds thereof are under arrest of the High Court 
of Admiralty, the said Court shall have the same 
powers as are conferred upon the High Court of 
Chancery in England by the ninth part of the 
Merchant Shipping Act, 1854." The clause first 
cited is within the ninth part of this Act. 

It appears, then, that whenever there are several Transfer of 

I* , Mil* I 1 11 •• suits from 

Claimants or possible claimants imder a collision. Common Law 
the defendant has in all cases the power of trans- chanceiy. 
ferring the suit from the Common Law Courts to 
the Court of Chancery ; and, if any one of such 
claimants shall have arrested the ship under Admi- 
ralty process, the defendant has the power to compel 
the transfer of aU other litigation springing out of 
the same collision to the Court of Admiralty. 

After judgment has been obtained in a common After suit at 
law court, if the defendant shall have become bank- x^y proceed' 
rupt, so that no damages are in fact recovered, the ^ ^^^^^^y* 
ship may still be proceeded against in rem through 
the Court of Admiralty, though in the hands of 
a third person to whom she has been sold : though 
there is no such power, pendente lite (a). And, 



(a) John cmd Mary, Swab. 473. 
O 
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Andeon- converselj, after faaviog sued in Admiralty, and 
^' exhausted the res^ the claimant may then go to 
a common law court, and sue the owner personally 
for the residue of his damages (a). 

®?S1L!!?^^"^ An action commenced in the Scotch Court of 
Session, which has Admiralty jurisdiction, may be 
abandoned, before judgment given, in order to take 
proceedings in our Admiralty Court ; and the ship 
may be arrested here before formal abandonment of 
the action there (6). 

Even though the collision have taken place on 
the high seas, and though one or both of the col- 
liding ships be foreigners, the Common Law Courts 
have jurisdiction, and power is given by the Mer- 
chant Shipping Act, 1864, a 527, to the Judge of 
any Court of Record in the United Kingdom, as 
well as to the Judge of the Admiralty Court, or, in 
Scotland, of the Court of Session, or the sheriff of 
the county, to arrest and hold any foreign ship, 
under suit for collision damages, until a satis&ctory 
security be given (c). 

'fSfeii**^ In many cases, when the collision has taken 

courtB. place within the limits of an English port, proceed- 

ings may be taken summarily in one or other of the 
inferior Courts, as in the Court of Passage in liver- 
pool, or before the ^lagistrates. 



(a) Nelson v. Couchj 11 Weekly Beporter, 964 

(6) BoldBucclmgh,3W.'Bjoh.228. 

(c) In dealing with collisions in Indian or colonial waters, the 
Court of Admiralty will take oognizanoe of the local laws of those 
places,— €.^. as to whether the taking of a pilot is compulsory 
{Peerless, 1 Lush. 40). 
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I 

The Merchant Shipping Act^ 1854(a), gives a 
special jurisdiction to the Board of Trade in the 
case of claims for loss of life or personal injury re- 
sulting from a collision. The Board may call upon 
any sheriff to summon a jury to assess damages for 
such loss or injury, and to preside at their enquiry, 
assisted, if so required, by a barrister as assessor. 
Power is given to the Board of Trade to make any 
compromise as to the amount of damages payable, 
btit otherwise, by s. 510, **the damages payable in 
each case of death or injury shall be assessed at 
thirty pounds.'* Ify however, the claimant is dis- 
satisfied with this amount of damages, he may, on 
certain conditions, hting his action as if nor such 
enquiry had taken place. 

The English Consular Court at Constantinople 
has, by long established usage, a right of Admiralty 
jurisdiction, and many proceed in remy though it 
has no compulsory power except ov^r British sub- 
jects. It has been decided that this Court is bound 
to follow the Admiralty rule, in preference to thai 
which prevails in our Common Law Courts ; that 
is, when both are in &ult, the damages of both are 
to be halved (6). 



(a) Sections 507—613- 

(6) Lacowia, 12 Weekly Reporter, 90. 
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FBOCEDUBE IN ADMIRALT7. 



The subject next in order for our consideration is^ 
the machinery of the Court of Admiralty, and of 
its Court of Appeal, the Judicial Committee of 
Privy Council, for enforcing claims for collision 
damage. The most convenient method of doing 
this appears to be, to follow the course of a collision 
suit, from its commencement to its close. 

The materials for doing this are to be found in 
the " Bules, Orders, and Regulations of the High 
Court of Admiralty of England," issued by an 
Order of Council, dated the 29th of November, 
1859 (a), and in the various decisions in Admiralty 
and Privy Council, bearing on the construction of 
those Rules, and questions iucidental thereto. 
Arrest. Admiralty procedure being mostly in rem, the 

first step to be taken is to bring the property which 
is to be the security for the suit within the control 
of the Court ; and this is done by arrest. 

A proctor desiring to institute a cause must first 
file in the registry of the Court of Admiralty a 



(a) 1 Lush. App. iii. 
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prcBcipe, and thereupon the cause will be entered 
for him in a book to be kept in the registry, called 
the " Cause Book ^ (a). He is at the same time to 
make an affidavit, setting forth the name and 
description of the party on whose behalf the cause 
is instituted, the nature of the claim, the name 
and nature of the property to be arrested, and 
that the claim has not been satisfied. Hereupon 
the proctor is entitled, without any formal decree 
of the Court, to obtain a warrant for the arrest of 
the property. The registrax may in any case, if he 
think fit, allow the warrant to issue, although the 
^davit may not contain all the required par- 
ticulars. The warrant, thus obtained, shall be 
served by the Marshal of the Court or his sub- 
stitutes, whether the property to be arrested be 
situate within the port of London, or elsewhere 
within the jurisdiction of the,Coiut. The proctor 
taking out the warrant must, within six days firom 
the service thereof, file the same in the regis- 
try (&). 

If there is reason to believe that the property 
will be removed out of the jurisdiction of the Court 
before the warrant can be served, the proctor may, 
with the warrant, take out, at his party's expense, 
a detainer. Such detainer may be served by the 
proctor, his derk, or agent ; and shall not continue 
in force for more than three days from the date 



(a) Bule 5. 

(&) Rules, 8—14 
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thereof ezduedve of the day of such dat^ nor after 
service of the warrant (a). 

I^ when any property is under arrest of the 
Oourt^ a second or subsequent cause is instituted 
against the same property, it is not necessary to 
take out a second warrant for the further arrest 
thereof; but the proctor in such second or subse* 
quent cause may, on filing in the registry H^pracipe 
and an affidavit^ take out a citation in rem, and 
cause a caveat against the release of the property 
to be entered in the ^ Caveat Belease book" of the 
Court (6). 
Effect of The owner of the property arrested must either 

by d3L3r**^ suffer the cause to go by default ; in which case 

the plaintiff will still be required to bring forward 
his proo&, and can then obtain a judgment which 
will be enforced as agamst the property under 
seizure (o) ; or else enter an appearance through a 
proctor. The appearance may either be entered 
absolutely, or, if it is wished to object to the juiria^ 
Time for diction of the Court, under protest {d). The ap- 
^peimuice. pearanoe must, under a certain penalty aa to costs, 
be entered within six days cf the serviee of th^ 
warrant (e). 

Of appearance After appearance entered absolutely, it is toQ 
under protest, i^^q ^ j.^^ ^ jj^^j^ formal or technical objection to 



(a) Eule 15. 

(b) Boles 16, 17. 

(c) Rules 33, 34 

(d) Rule 37. 

(e) Rule 38. 
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the jurisjliction of the Court; bs^ that certain 
formaUties required by the Merchant Shipping Act 
have not been complied with (a). It is otherwise, 
however, if the objection is of a substantial character. 
Thus, where a question was raised as to the juris- 
diction of the Court when the collision was between 
two foreign ships in the river Danube, Dr. Lushing- 
ton did not refuse to entertain it even after an 
absolute appearance. "It is usually convenient," 
said the learned Judge, "to take objection to the 
jurisdiction at the earliest moment, and the Court 
is unwilling to entertain petty objections to an Act 
on petition ; but the defendant may delay raising 
an important objection to the jurisdiction until the 
fetcts are stated in the Act on petition (b). 

It may here be mentioned that a judgment either 
in rem or in personam, given by a Court having 
competent jurisdiction, mil be held a bar to pro- 
ceedings in the Admiralty Court ; though it is 
otherwise if the Court have had no proper juris- 
diction, — e. g.y if it be a Prussian Consiilar Court at 
Constantinople dealing with a British subject (c). 

After appearance entered absolutely, and judg- 
ment given for the plaintiflF, it is too late for the 
defendant to raise the objection that the plaintiff is 
not the party entitled to receive the damages, not 
having been, at the time of the collision, the 
registered owner of the ship : but in such a case 



(a) Bilbao, 1 Lush. 152. 

(&) Ida, 1 Lash. 8. 

(c) QfiefgwaMf Swab. 435. 
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the Court will provide that substantial justice be 
done, by directing that the amount of damages be 
paid into the registry, and not taken out thence 
but by the party who shall prove himself to be 
lawfully entitled to it (a). 

The next step to be taken is^ to obtain the release 
of the property, if such be the desire of the owners 
of it, on the giving of satisfactory security for the 
demands made on it. The security usually taken 
for this purpose cooBiste of bail, entered into by 
sufficient siureties. The sufficiency of the persons 
offering baa is to be determined by the Marshal of 
the Court, who is to make a report to that effect. 
A bail bond, signed by the sureties, is to be de- 
posited in the registry, after a notice of twenty-four 
hours shall have been given to the adverse proctor. 
When these formalities have been complied with, 
an instrument called a release will be issued from 
the registry ; on the production of which the 
Marshal will release the] property. If, however, 
for any reason, one of the parties in the suit shall 
desire to prevent the immediate release of any pro- 
perty under arrest, he may do so, under certain 
regulations, and at his own risk, by causing a 
caveat against the release to be entered in the 
registry (6). 

On the subject of bail, there have been the follow- 
ing decisions :— 

The liability of sureties in a collision suit, where 



(a) Ihs, Swab. 100. 
(6) Rules, 39— 61. 
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by statute the liability of the owner is limited to a 
sum which may be less than the amount of damage 
sustained, — e. g.^ to £8 per register ton, — does 
not exceed that limit, even though bail may in 
the first instance have been given to a larger 
amount (a). 

After arrest and bail given, the ship cannot be 
again arrested, or ftirther bail required, merely on 
the ground that the damages are formd to be 
greater than were at first supposed (6). 

If, without the assent of the sureties, time shall ^f«<^?<>^,. 

• . • allowmg tixD6 

have been given to the principal, instead of enforc- to a prin- 
ing the demand when due, and if the principal 
subsequently fail, recourse cannot be had to the 
suretiea And, in such a case, the question is not 
whether the surety's position have in fact been 
damnified by the delay, but whether it might have 
been (c). 

A ship's husband has authority to give bail in a 
collision suit, so as to bind his co-owners {d). 

When bail has been given to an insufficient 
amount, the sureties are Uable for no more than the 
amount of bail, but the owner of the ship in fault 
may be liable up to the real damages, or to the 
amount to which his liability is limited by law (e). 

There is a case in which this method of procedure ?^ secunty 

^ io meet 

crosa-action. 



(a) DtLchesse de Brdbcmt, Swab. 264 ; Richmond, 3 Hagg. 431. 

(&) Kalamazoo, 15 Jurist, 885. 

(c) Harriett, 1 W. Rob. 201. 

{d) Barker v. HigJUey, 11 Weekly Eeporter, 968. 

(e) MeOma, 3 W. Rob. 22. 
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by arrest and bail, taken by itself is inadequate to 
the rendering of equal justice ; and that is^ when, of 
two colliding ships, concerning which it must before 
trial be uncertain which is the one in fault, or 
whether both are, one is within the reach of 
Admiralty process, and the other is either sunk in 
the collision or for any other reason cannot be got 
hold of. To remedy this unfisdrness, the Court of 
Admiralty is accustomed, when one ship is sunk 
and the other is proceeded against, to require, 
before admitting the case for trial, that bail shall 
first be given by the claimant to meet any cross 
action (a). And this case is now specially provided 
for by s. 34 of the Admiralty Court Extension Act^ 
1861 (6), which enacts that "the High Coiul) of 
Admiralty may, on the application of the defendant 
in any cause of damage, and on his instituting a 
cross cause for the damage sustained by him in 
respect of the same collision, direct that the prin- 
cipal cause and the cross cause be heard at the same 
time and upon the same evidence; and if in the 
principal cause the ship of the defendant has been 
arrested or security given by him to answer judg- 
ment^ and in the cross cause the ship of the plaintiff 
cannot be arrested, and security has not been given 
to answer judgment therein, tibe Court may, if it 
think fit, suspend the proceedings in the principal 
cause, until security has been given to answer judg- 
ment in a cross cause/^ 



(a) Johcmn Friedench, 1 W. Rob. 39. 
(6) 24 Vict, a 10. 



FBOGEDUKE. 203 

The Admiralty Court will exercise the power 
thus given, even against a British owner residing 
within the jurisdiction and in solvent drcumstances. 
**At present/' said the learned Judge, "the two 
parties stand in different and very unequal 
positions ; the one has proved substantial security, 
the other has only the personal responsibility of his 
opponent, which may or might prove worthless. 
The intention of the Act was, to put the two con- 
tending parties on a fair footing (a)/' 

Security for costs must be given in suits by Security for 
foreigners (6) ; but must be applied for, if at all, at ^^ 
an early stage of the proceedings (c)» 

In a case where a cross action once commenced 
had been dropped, and when it was held by the 
Court that both vessels were in feulty it was decreed 
that the half-damages of the one ship should not 
be paid over until the owner of that ship had con- 
sulted to make good the hal&damages of the 
other (d). 

The property and the parties having thus been 
brought before the Court, the step next in order is, 
the setting forth of the case on either side by 
pleadings. Under this head it is unnecessary to 
refer to the ancient methods of pleading in Ad- 
miralty, further than to mention that there were 
two; the more solemn and elaborate method. 



(a) CameOy 1 Lash* 408. 
(6) Sophie, 1 W. Rob. 326. 
(c) Voimt, 1 W. Rob. 383. 
((Q Seringapatamf. 3 W. Bob. 44 



acta. 
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reaorted to in cases of importance, being called the 
way of ** plea and prooi^'* and the more compendious 
and less expensive method that of ^ act on peti- 
tion." Both these methods are now abolished, and 
the course to be taken is defined in the Bnles of 
1859. 
i^iiminaiy Before any pleading is given in, each proctor is 
to file a document, to be called a Preliminary 
Act, which shall contain a statement of the fol^ 
lowing particulars : — 1st, the names of the vessels 
which come into collision, and the names of their 
masters; 2nd, the time of •the collision; 3rd, the 
place of the collision; 4th, the direction of the 
wind; 5th, the state of the weather; 6th, the 
state and force of the tide ; 7th, the course and 
speed of the vessel when the other was first seen ; 
8th, the lights^ if any, earned by her ; 9th, the 
distance and bearing of the other vessel when first 
seen; 10th, the lights, if any, of the other vessel 
which were first seen ; 11th, whether any lights of 
the other vessel, other than those first seen, came 
into view before the collision ; 12th, what measures 
were taken, and when, to avoid the collision ; 13 th, 
the parts of each vessel which first came in contact. 
The Preliminary Acts are to be delivered into the 
registry sealed up, and are not to be opened, save 
by order of the Judge, until the proofs are filed. 
If both parties shall consent, the Judge may, if he 
think fit, order the Preliminary Acts to be opened 
and the evidence to be taken thereon, without its 
being necessary to fiile any pleadings. 

The facts stated in the PreHminary Act are not 
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to be subsequently departed from (a) ; nor can a" 
mistake therein be corrected, unless upon immediate 
application to the Court, fortified by aflBda^vit (6). 

There is now only one mode of pleading in the Pleadings. 
Court. The first pleading is to be called the 
Petition, the second the Answer, the third the 
Reply, and the fourth the Rejoinder. Each plead- 
ing is to be divided into short paragraphs, num- 
bered consecutively, which are called the Articles 
of the pleadings, and are to contain brief statements 
of the facts material to the issue (c). 

The principle of pleading in the Admiralty Principle, all 
Court is, that the whole of the facts, intended to ^'S'^ 
be relied upon on either side, should be set forth ^^^"^ *^® 
from the outset ; and the reason for this is given 
by Sir J. NichoU, in the case of the Gladiator {d\ 
" The jurisdiction of the Admiralty Court,'' said the 
learned Judge, "is summary and de piano, and 
proceeds at once to the whole facts of a case. . . . 
If proceedings be stopped by a preliminary objec- 
tion and by splitting the defence, the foreign vessel 
may quit the country, and there may be a loss of 
witnesses.'' On this ground, the Court refused to 
allow a protest tendered against a collision suit, on 
the ground that it was not alleged in the petition 
that the collision was owing to other persons on 



(a) Inflexible, Swab. 33. 
(h) Vortigem, Swab. 518. 
(c) Rules, 65—77. 
{d) 3 Hagg. 343. 
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board and not the pilot ; and required that a full 
answer shotdd be put in. 



whatfiMHt All the essential particulars of the defence^ the 

should bo MJt •11 1 11 1*1 

forth. Wind, the pace, the tack, the course, the sails set, 

and the place where struck, should be set forth in 
the defence (a). So of the attack : the pleading? 
should embody all the essentia] facts (&)l A material 
&ct, stated in the petition, and not denied in the 
answer, is to be taken as proved (c). The defence 
** pilot on board ** should be put in the pleadings ; 
jety if not put, may be set up(c?). Irrelevant 
matter, which might affect the minds of the Trinity 
Masters, must be struck out from the pleadings, 
before the papers are printed and placed in the 
Trinity Masters' hands (e). The petition is invari- 
ably delivered to the defendant^ so as to give him 
time to shape his defence (/). The pleadings 
shotdd be confined to the merits of the collision, 
and should not set forth special damages, as the 
payment of salvage, and the like(gr). Whenever 
fetcts not pleaded have been allowed to be given in 
prooC it is because they were such of which the 
party pleading was necessarily ignorant at the 
time {h). A breach of statute, if relied on, should 



(a) VvrgU, 2 W. Rob. 204. 
(h) Ebmezer^ 2 W. BoK 209. 

(c) SwUzerlomdf 2 W. Bob. 484. 

(d) Ccmadian, 1 W. Bob. 343. 

(e) Nepttmus, S^ab. 297. 
(/) Ehmesier, 2 W. Bob. 210. 
(g) George ArhU, 1 Lush. 223. 

(h) Bothma, 1 Lush. 53 ; East Loikian, 1 Lush. 244. 
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be specifically pleaded (a). The plaintifl^ in his 
reply to facts pleaded by the defendant, may in-* 
troduce a new statement of fact, if it be really a 
matter of reply, and not properly a part of his 
original case (6). 

The Court will proceed secundum allegata e* Court 

DTOC66QS 

probata, even though a failure of substantial secundum 
justice in the particular case be the result. Thus, ^rJ^. 
where it was alleged in the petition that the vessel 
proceeded against was in fault for starboarding her 
hehn,aad if was proved that she was in fault for 
not keeping a sixfficient look-out, but that in &ct. 
she did not starboard her hehn, the plalatiff was 
not allowed to recover (c). The principle of this 
decision was adopted in Privy Council, in the 
case of the Ann (d). " There is no hardship or in- 
justice," said Lord Chehnsford, in giving judgment, 
«in adhering strictly to this rule against the com- 
plainani, for he knoL the nature of the wrong for 
which he seeks a remedy, aird can easily state it 
with precision and accuracy. But great incon* 
venience would follow to the opposite party unless 
this strictness were required, because he might con- 
stantly be exposed to the disadvantage of having 
prepared himself to meet one set of facts, and of 
finding himself suddenly and unexpectedly con- 
fronted by another totally different." 



(a) Bothma, 1 Lnsh. 64. 

(b) Bothnia, 1 Lush. 53. 

(e) North Americcm, Swab. 368. 
(d) 1 Lush. 66. 
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This rule» however, applies only to the plaintiff's 
case, not to that of the defendants ; for the reason 
of the rule applies only to the party on whom lies 
the burden of proof. An erroneous allegation of 
the mode in which the injury occurred, made by 
way of answer to a libel, does not narrow the issue 
down to the particular &ct alleged, so as to entitle 
the complaining party to recover, if the proof of it 
should fail He must rely upon the establishment 
of his own case, and not upon the fsdlure of his 
adversary ; and must succeed upon the truth of his 
own allegation, or not at all (a). 

Admissions in pleadings are conclusive as to 
matters of fact, but not as to matters of law, such 
as legal inferences to be drawn from those facts. 
This appears conclusively settled by the decisions 
in the cases of the Peerless (6), and the Killar" 
ney (c) ; although in the previous case of the 
Seine (cQ, Dr. Lushington complained of the con- 
duct of a party to a suit in raising a point of law 
that was not stated in the pleadings, and made the 
fact of its not having been so stated, one of the 
grounds on which he pronounced against the party 
who had raised it. 

When several actions have been brought in 
respect of the same collision, egr., one by the owner 
of the ship sunk in a collision, another by the 



(a) East Lothian, 1 Lush. 249. 
(6) 1 Lush. 113, in P. C. 

(c) 1 Lush. 431. 

(d) Swab. 413. 
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owner of the cargo on board, and another for the 
loss of the crew's effects, the Court will order them 
to be consolidated, so as to save expense. This is 
done as a matter of course, whenever the decision 
of each action must depend on precisely the same 
facta. After judgment given, the Court has power 
to order a disseverance of the actions, so that the 
proceedings in Registry, with reference to the 
amount of damages, may be taken separately. It 
appears, however, that it is not the common prac- 
tice to dissever actions once consoHdated, and it will 
not be done unless due cause be shown, to the 
satisfaction of the Court. Application for this pur- 
pose should be made before a case is caxried by 
appeal to the Judicial Committee ; as it may not 
be in the power of the Admiralty Court to order 
a disseverance after a case has been remitted back 
from that Committee iq the ordinary form (a). 

In collision suits, when both the ships are Cross actions, 
damaged, the party proceeded against may himself 
be a claimant in respect of the same collision. In 
order to save the expense of two distinct actions, 
the course adopted in the Admiralty Court is the 
instituting of what is termed a cross-action. Before 
the evidence is taken, the original action and the 
cross-action are consolidated. Both causes are tried 
upon the same evidence (6). It does not foUow, 
however, that the party defeated in the one action 
must be victorious in the other ; because questions 



(a) JViUiam Hutt, 1 Lush. 27. 
(6) Vortigem, Swab. 619. 

P 
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Proofii. 



of arms prcbandi may oomplicate the resalt (a). It 
is not compulsory on the defendants to institute 
a cross-action ; when he has not done so, should 
the judgment in the original action be either 
wholly or in part in favour of the defendant, he 
may afterwards bring his action (6). It is practic- 
able, it appears, by simply entering an appearance 
and then taking no ftirther steps^ for the plaintiff 
in the cross-action to Ue by, till after the original 
action has been determmed, and then to go in 
separately, bringing additional evidence (c). 

Next in order to questions concerning pleading 
come those which relate to the giving of evidence 
in support of the allegations contained in the 
pleadings. 

Formerly, the course adopted in the Court of 
Admiralty was, to receive all the evidence in a 
witun fU by ^davit or d«pcdtion. Bo,, by 
the Act 3 & 4 Vict. c. 65, the practice of this Court 
was so far assimilated to that of the Common Law 
courts as to admit, though not to compel, the 
admission of vivd voce evidence. The reason why 
this best method of eliciting the truth was not 
made compulsory is, no doubt, that in Admiralty 
suits the witnesses are for the most part seamen, 
who cannot be detained on shore for a length of 
time except at an expense which would be unrea- 
The different sonably burthensome on the suitors. The Act 

kinds of 

evidence __,...._..._«-._...-....._..._-......__.._..— .....—.....-......^^ 

admiasible by 

•totute. (a) Vortigem, Swah. 619. 

(6) Calypso^ Swab. 28. 

(c) North American, 1 Lush. 80. 
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accordingly gives power to the Court of Admiralty 
either (a) to direct a trial by jury of any contested 
issue on a question of fact, or (b) to summon before 
it and examine witnesses by word of mouth, or (c) 
to appoint a commissioner with power thus to exa- 
mine witnesses, upon oath, in the presence of the 
parties or their counsel, who shall have the right to 
examine, cross-examine, and re-examine, after which 
the commissioner is to transmit the evidence thus 
obtained to the Court. The same statute (d) gives 
power to the Judge of the Court to make Rules 
for the practice and procedure in his Court, subject 
to the confirmation of Her Majesty in Council. 

The Rules now in force, under this authority, 
are, as respects the giving in of proofs, as follows : — 

Causes may be proved by affidavits, by written Rules as to 
depositions, or by the oral examination of witnesses evidence, 
in open Court, or partly by one mode, partly by 
another. The proctors in the cause may consent 
to the mode or modes in. which the proofs shall 
be taken ; or either proctor may apply to the 
Judge to direct which mode is to be adopted. 
Either proctor may apply to the Judge to fix a 
time within which all the written proofs shall 
be filed, after which time nothing can be admitted 
save by permission of the Judge. Either proctor 
in the cause may apply to the Judge to order the 



(a) Section 11. 

(6) Section 7. 

(c) Section 8. 

(d) Section 18. 

p2 
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attendance of any witness for examination 
voce at the hearing, although the witness may have 
already made an affidavit or been examined before 
an examiner or conmiissioner. Affidavits most be 
sworn before some person other than a party in the 
cause, and there are some detailed regulations for 
securing clearness and accuracy. Written deposi- 
tions may be taken either before an examiner of 
the Court or before a commissioner appointed by a 
commission. Provision is made that before a wit- 
ness is examined in order to take down his deposi- 
tion a sufficient notice shall be given to the adverse 
proctor; and the witness is liable to cross and 
reexamination by counsel on either side or by the 
proctors or their substitutea The examination in 
chief may, on the application of the proctor pro- 
ducing the witness, be conducted by the examiner 
or commissioner himself In any case, the examiner 
or commissioner may put any questions to the wit- 
nesses for the purpose of eliciting the truth, as to 
him shall seem fit. The depositions are to be signed, 
certified by the examiner or commissioner, and filed 
in the registry of the Court (a). 

If the evidence is to be taken oraUy, the preli- 
minary acts must have been exchanged before the 
evidence can be taken (6). 
AdmiisibUity The protest of a master and seaman is not ad- 
missible as evidence (c) ; nor are proceedings under 



(a) Rules, 78-96. 

(h) Ruby Queen, 1 Lush. 266. 

(c) Betsey Garnet, 2 Hagg. 28. 
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a Board of Trade enquiry (a) ; nor, that a Pilot 
Committee had exonerated the pilot (6), nor, again, 
such matters of hearsay as, that the pilot told a 
sailor that the fault was not his but the crew's (c). 
It has been decided that the captain's confession of 
being in fault may be pleaded, he being the agent 
of the owner in the navigation of the vessel (d) ; 
it has also been decided that admissions to a like 
effect, in conversation, made by the crew, are not 
admissible as evidence (e). The crew, though inte- 
rested parties, e.g., when sailing on shares, are ad- 
missible witnesses, as no other evidence is to be 
had in these cases (/). The Court discourages the 
attoapttag to get i4Lce out of the oT^of the 
hostile ship (g). The Court, it has been said, pro- 
ceeds levato veloy and therefore is not difficult as to 
the kind of evidence sent from abroad (h). 

The exclusion of extra-articulate evidence, when 
such evidence is material to the issue, will be dis- 
couraged by the Court ; the Court will not shut its 
eyes to the truth ; but, if the opposite party has 
been surprised, and desires an opportunity of meeting 
such evidence, the Court will give leave to counter- 
plead and produce evidence on the counterplea(t). 

(a) Mangerson, Swab. 122 ; City of London^ Swab. 246. 

(6) L(yrd Seaton, 2 W. Rob. 393. 

(c) S. C. 392. 

\d) Manchester, 1 W. Rob. 62. 

(e) FiyyUy 1 Lush. 10. 

(J) Catheri/ne of Dover, 2 Hagg. 145. 

(g) Commerce, 3 W. Rob. 296. 

(k) Peerless, 1 Lush. 41. 

(i) Sch/waXbe, Swab. 523. 
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Where witneeses are examined vivd voce^ this is 
to be conducted as in Common Law Courts^ by exa- 
mination in chief and cross-examining (a). Where 
the crew of one ship are absent, the Court will 
allow those of the other ship to be examined and 
cross-examined, if they are going to sea^ but will 
adjourn the case till they can hear both sides (6). 

Where two collisions have been pleaded, the rule 
as to allegata et probata is satisfied when the first 
is proved, and that the other ship was in fault for 
it, and that the whole damage claimed was done by 
it ; the plaintiff needs not to go into proof as to the 
second (c). 
Ohm ^ It may not be out of place here to insert two or 

three miscellaneous decisions bearing upon the 
question on which side lies the onv3 probandiy to 
rfiow that the other is in the wrong. 

Where, by the rules of the sea^ it is the duty of 
one vessel to hold on her course, and of the other to 
make way, the onita prohandi lies with the latter, 
to show that she has made way, and in the proper 
manner. Thus, a vessel with the wind firee meeting 
one closehauled [d\ or, of two closehauled vessel^ 
that on the port tack {e\ or a steamer meeting a 
sailing vessel (/), has the burden of such proof 



l>fo(oiMi». 



(a) Gl(yry, 3 W. Rob. 187. 
(6) Chance, Swab. 294 

(c) Despatch, 1 Lush. 98. 

(d) Baron HoJherg, 3 Hagg. 215. 
{e) Mary Stewart, 2 W. R. 246. 
(/) Emma, 10 Mitch. 399. 
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thrown upon her. And, generally, any vessel which 
has departed from the rules is so far primarily to 
blame that it rests with her to make out a justifi- 
cation, if she can (a). In the absence of proo^ or. 
in case of violent and equal conflict of testimony, 
the presumption is always in favour of a master's 
having acted rightly (6). If the evidence is so 
conflictiQg that the Trinity Masters are unable to 
say on which side the truth lies, the result might 
be that neither side would recover ; for, to recover, 
the right must be made out affirmatively (c). 

In the hearing of the case, the Court is assisted, '^^^ hearing 

^ , , and decree. 

in case of need, by Trinity Masters, who act as 
assessors or nautical advisers, to pronounce opinions 
on questions of fact which involve nautical skill or 
technical knowledge concerning matters of naviga- Trinity 
tion. Such questions as the propriety of letting 
go a second anchor under given circumstances, or 
of anchoring in a particular place, are for the 
Trinity Masters (c?). The Trinity Masters are paid 
by fees, and the employment of them is optional ; 
either party, however, may require the attendance 
of Trinity Masters, if the case involve technical 
pointa 

A decree once made may in exceptional cases be 
varied ; so far as to alter an error arising from 
defect of knowledge or information upon a parti- 



(a) Colvmbim, 2 W. Rob. 30. 
(h) Mary St&imH, 2 W. Rob. 246. 
(c) Speedy 2 W. Rob. 228. 
{d) Volcanoy 2 W. Rob. 344. 



1 
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cular point; provided such eiror be instantly 
noticed and brought to the attention of the Court 
with the utmost possible diligence (a). 
Beiarenoe to After decree made, if no appeal be entered, the 
BMrchiiaur <^^^^ ^ Ordinarily remitted to the Begistsrar and 
merchants to determine the amount of damage. 
The Registrar is assisted by one or two merchants, 
official persons who are supposed to possess the 
technical knowledge requisite for investigating mat- 
ters of account, affecting the values of different 
kinds of property, the cost of repairing a ship, and 
the Uke. The Registrar and merchants constitute 
a species of Court, and are to proceed, not meri 
arbitriiy but upon evidence ; and their mode of 
dealing with such evidence will be criticised, and if 
necessary overruled by the Court of Admiralty (6). 
In investigating accounts for repairs^ they are not 
to confine themselves to the captain's protest and 
the surveys ; but are at liberty, and indeed are 
bound, to obtain the best evidence that the case 
admits of (c). In case of need, they should, and 
habitually do, call in the assistance of shipwrights 
or persons accustomed to shipbuilding (cQ. One 
important rule has been laid down by the Court 
for their guidance; namely, that whenever the 
owner of a ship, while repairing collision damages, 
takes the opportunity of making additional repairs 



(a) Monarch, 1 W. Rob. 27. 

(b) Alfred, 3 W. Rob. 236. 

(c) Ibid. 236, 237. 
{d) S. C. 236. 
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for his own benefit, the deduction from the claim 
which is to be made on that account is not to exceed 
the increase in the total cost of repairing, over and 
above what the cost would have been had the 
repair been confined to the collision damage. It 
frequently happens, for example, that the collision 
damage can only be repaired in a graving dock, 
and that the altei'ations or owner's repairs can only 
be done in a graving dock ; but that both can be 
done without any greater delay in the graving dock 
than the collision damage singly would have neces- 
sitated. In such a case the entire cost of the 
graving dock is to be treated as part of the col- 
lision damage, and the owner thus gains an inci- 
dental benefit free of charge. This springs out of 
the principle of restitutio in integrum (a). 

Claims for demurrage, made in the Registry, 
must be sustained by proof of actual loss (6). 

The judgment of the Registrar and merchants 
takes the form of a Report to the Admiralty Court, 
aud it is open to either side, if dissatisfied, to raise 
objections to that Report. The Court will not 
reverse the Registrar's decision in a case of 
doubt (c) ; but, if satisfied, wiU not refuse to re- 
verse it even on matters of mere detail, as, by 
allowing a larger portion of a blacksmith's bill {d). 



(a) S. C. 238, 239. 

(6) Cla/rencey 3 W. Rob. 285. 

(c) Clyde, Swab. 25. 

{d) Alfred, 3 W. Rob. 242. 
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In appeals from the Begistry, fresh evidence is 

We may now pass on to the subject of Appeals 
from the Admiralty Court. 
AppeaU. An appeal lies from the High Court of Admiralty 

to the Judicial Committee of Privy Council The 
time for appealing is by practice limited to fifteen 
days after the making of the decree ; but the Court 
may grant an extension. It has been decided that 
neither the statutes of Hen. VIII. (6), which regu- 
late appeals in matters ecclesiastical, nor the rule 
of the civil law, which limits the time of appeal- 
ing to ten days, are applicable to appeals of this 
kind (o). An appeal may be instituted after an 
offer has been made by the appellant to pay a 
lump sum as damages, which offer has not been 
accepted (d). 

Before reversing a decree, the Judicial Committee 
hold it necessary, not merely to entertain doubts, 
but to be satisfied that the judgment was wrong (e). 
In giving judgment, wherever matters requiring 
nautical skill are involved, the Judicial Committee 
is assisted by Nautical Assessors, who perform the 
functions which in the Admiralty Coiut are exer- 
cised by the Trinity Masters. On questions piurely 
nautical, the Judicial Committee, though reluctant, 



(a) Iron Master, Swab. 442. 

(b) 24th, c 12, and 25th, c 19. 

(c) MasandeTy I Lush. 530. 

(d) Ulster, 1 Lush. 426. 

(e) Julia, 1 Lush. 235. 
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will not refuse to reverse the decisions of the Trinity 
Masters on the judgment of their own Nautical 
Assessors (a). 

Appeals are determined upon the original evi- Appeals 

'^^ ^ ^^ ^^ ^ deteriumed 

dence, the written proofs filed in the registry being upon the 
transmitted to the re^try of the Court of Appeal, evidence. 
together with the shorthand writer's certified report 
of the evidence taken orally. 

After appeal, the practice is for the Judicial 
Committee to remit the case back to the Admiralty 
Court, to determine the amount of damages (6). 

The costs, in collision causes, usually follow the Costs. 
event. When both ships are pronounced in fault, 
the rule is that each party pays his own costs (c). 
It is to observed, however, that the Admiralty . 
Court exercises an enlarged equity in the matter 
of costs ; and, in all cases involving questions 
primcB impressionism or such questions as from their 
doubtful character are fair subjects for litigation, 
its disposition has been to let each party bear their 
own. Where there are difficulties in the case, 
which might mislead, costs wiU not be given {d). 
In one case, costs were refused on the ground that 
the captain had not stopped, when he might have 
done so, to save a drowning man {e). In case of 
inevitable accident, costs are never given on either 



(a) Navigator, 8 Mitch. 1039. 

(b) Vaux V. Schaffer, 8 E. F. Moo. 75. 

(c) Mona/rchy 1 W. Eob. 26 ; Eclipse, 1 Lush. 423. 

(d) Ebenezer, 2 W. Eob. 213. 

(e) St, Lawrence, 14 Jurist, 534. 
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side (a). When the party actually in fault escapes 
liability on the ground that the fault was that of a 
compulsory pilot, costs will not ordinarily be given 
to him (6). The Court will discoxnrage, by not 
giving costSy any unnecessarily expensive mode of 
proceeding, e.g., the not bringing a cross-action (c). 
When a judgment of the Court of Admiralty is 
reversed by the Judicial Committee, costs will 
sometimes be given both as regards the proceed- 
ings in the Court below and in the Court of 
Appeal {d). 

With regard to the costs of procedure in the 
Registry, it is the rule that, when more than one- 
third of the amount claimed hag been struck off on 
account of overcharge or as not allowable, the costs 
are charged to the plaintiff ; when less than a third 
and more than a fourth has been struck ofi^ each 
party pays his own costs ; and when the defendants 
have made an insufl&cient tender, they must pay 
the costs occasioned thereby (e). The rule, when 
one-third has been struck ofl^ is applicable, though 
the deduction result simply from the decision of a 
purely legal question (/). These rules, however, do 
not apply to the costs of appeals from the Registry 



(a) Itineranty 2 W. Rob. 244. 

(6) Montreal^ 17 Jurist, 538 ; Temora, 1 Lush. 23 ; Johanna 
StoU, 1 Lush. 313. But see, contra, the Castor, 6 L T. N. S. 106. 

(c) Calypso, Swab. 30. 

((2) East Lothian, 1 Lush. 251. 

(e) Seme, Swab. 613 ; Nimrod, 17 Jurist, 767 ; Black Prince^ 
1 Lush. 577. 

(/) Empress Eugenie, 1 Lush. 141. 
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to the Court; these usually follow the event (a). 
In one case, however, though the Registrar's 
report was confirmed, yet the costs of appeal were 
allowed to the appellant, because the Court had 
doubts (6). 

The (Jrown, it appears, neither gives nor takes 
costs (c). In one case, an opposite rule was fol- 
lowed {d)j but this has been overruled by the subse- 
quent decision in the Leda's case (e), in which the 
subject was fully gone into. The ground of this 
exemption is set forth at large in that judgment* 
At common law, it appears, no costs were recover- 
able from any party except in virtue of special 
statutes ; and in the statute of Gloucester, by which 
costs were made recoverable, the Crown was not 
mentioned, and therefore it did not bind the Crown. 
The Court, thus having no power to enforce a 
decree condemning the Crown in costs, naturally 
declined to make such a decree, and therefore, from 
equitable considerations, rarely or never gave costs 
to the Crown. But when there are co-plaintiflfe 
with the Crown, — e. gr., when a suit for collision 
damages has been instituted by the Crown jointly 
with the commander and officers of a Queen's ship, 
the Court will give costs against the latter (f). 



(a) Black Prince^ 1 Lush. 677. 

(6) Cli/de, Swab. 27. 

(c) DvJce of Sussex, 1 W. Rob. 274. 

{d) Swallow, Swab. 32. 

(e) Leda, 8 Mitch. 115. 

(/) Leda, ub, sup. 
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Since either party to a collision suit has the 
right to have his witnesses examined orally, the 
expense of detaining foreign seamen or other 
foreigners in this country for that purpose are to 
be allowed as costs in the suit (a). 
Effect of Before leaving this branch of the subject, it only 

bringing mdu i^ioains to be added, that collision suits should be 
brought into Court within a reasonable time, while 
the evidence is still fresh and accessible. In a case 
where there was an interval of fially two years 
between the collision and the judgment, resulting' 
from dilatoriness in commencing proceedings. Dr. 
Lushington said he had no authority to refuse to 
entertain any suit commenced within the period of 
time limited by law ; but that, if he saw any un- 
reasonable or improper delay, he would, in all cases, 
when the proof was not sufficiently clear to enable 
him to arrive at a satisfactory conclusion, consider 
that such delay in the proceedings raised a pre- 
sumption against the party guilty of the laches, 
inasmuch as valuable and important evidence might 
have been lost in consequence thereof (6). 



(a) Karla, 13 Weekly Reporter, 295. 
(6) Mell(maj 3 W. Rob. 10. 
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ACCIDENT, 

inevitable, definition o^ 98. 

examples of, 99, 101. 

ADMIRALTY COUET, 

extent of jurisdiction of, 188. 
principles it acts upon, 2. 

ANCHOK, 

ship run into when at, 57. 

the ship which runs into her i^primd facie in fault, 58, 

even when ship anchored in an improper place, ih. 

ANCHOKING IMPKOPEELY, 
effect 01^ 76. 

APPEALS, 

court of, in Admiralty suits, 2. 

rules with regard to, 218. 

determined on the original evidence, 219. 

APPEARANCE, 
entering of, 198. 

APPOKTIONMENT, 

rule 0^ when several claimants, 176. 

AEEEST, 

regulations concerning, 196. 
no damages for improper, 8. 
property liable to, 167. 
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BAIL, 

regulations as to giving o^ 200. 
extent of bondmen's liability, ib. 

BAR, 

wben judgments bar an Admiralty suit^ 199. 

BARGE, 

is a '' ship " witbin tbe act^ 190. 

BOARD OF TRADE, 
jurisdiction of, 195. 

BOTH SHIPS IN FAULT, 
rule as to damages, 3: 

CARGO, 

damage to, by collision, 5. 

not liable for collision damage, 5. 

thougb belonging to owner of sbip in faulty 8. 

CHANNEL (see Narrow Channel). 

CHARTER, 

loss of, recoverable as damages, 159. 
compulsion by reason of, no excuse, 6, 138. 

CLOSEHAULED SHIP, 

one going free must make way for, 14. 

on starboard tack must generally keep ber course, 17. 

COMMON LAW COURTS, 
jurisdiction of, 191. 
decisions of, bow far followed by Court of Admiralty, 2. 

CONSOLIDATION OF SUITS, 

rules as to, 208. I 

CONSTANTINOPLE, 

jurisdiction of Consular Court of, 195. 

COSTS, 

security to be given for, 203. 

rules as to, 219. 

not given to or against tbe crown, 221. 
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COURT OF SESSIOl^, 
jniisdiction of^ 194. 

CREW, 

effects of, lost by collision, 158. 

loss of life o^ or personal injury to, 159, 

CROSS-ACTION, 

security to be given to meet, 201« 
rules as to, 209. 

CROSSIN-Q AT AN ANGLE, 
rules as to, 15, 19. 

CURRENTS, 

rules for steering in rivers with strong, 56. 

9 

CUSTOMARY LAW, 
what, 1, 12. 

CUSTOM-HOUSE REGULATIONS, 

do not justify breach of statutory rules, 55. 

DAMAGES, 

rules as to, when both ships in fault, 3. 
computation of, 140, 164. 

general principles as to, 141. 
w;hen ship is totally lost, 141. 

sunk and raised again, 146. 

so badly damaged as not to be worth 

repairing, 149. 
damaged, but repairable, 149. 
no deduction made for improvement of ship by being 

repaired, 150. 
allowance for interest on outlay, 153. 
deduction made for exorbitant charges, 153. 
allowance for demurrage or loss of time, 154. 
allowance for cost of maintaining passengers, 155. 

loss of cargo, 157. 
effects of crew or passengers, 158. 
loss of life or personal injury, 1'68. 

Q 
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DAMAGES— (^'cm^nnmO- 

expected aalvage, 169* 

chaiter, 169. 
costs of radfltiiig exorbitsnt salvage claim, 159. 
resnltiiig from improper conduct^ aftei a coUisioiiy on the 

part of the iigured vessel, not lecoveiable, 160. 
incidental, though remotely, to the collision, recoverable, 

162. 
wrongdoer answerable for impossibility of exactly com- 
puting damage, 164. 

DECKEE, 

in what cases varied, 215. 

DEFAULT, 

effect of letting cause go by,*198. 

DELAY m BRTNTGING SUIT, 
effect o^ 222. 

DEMURRAGE, 

allowance ol^ 154. 

principle of estimating, 155. 

case of packet Tniflfring her turn, 156. 

never given when ship totally lost, 156. 

DREDGING, 

ship dredging down a river does so at her own risk, 77. 

EVIDENCE, 

different kinds ol^ 210. 
rules as to taking o^ 211. 
admissibility o^ 212. 

FAULT, 

in meaning of, 4. 

result of neglecting to save life, 4. 

FERRY-BOAT, 

is not " a seagoing ship,'' 86. 
duty 0^ during fog, 75. 
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FISHING VESSELS, 

rules as to lights for, 85. 
are not '* seagoing ships," 86. 

FOG, 

effect of going too fast in, 69. 
• duty of steamers in, in frequented channels, 70, 75. 

on the high seas, 72. 
speed of sailing vessels in, 73. 
moving at all in, may be a fiEiult, 74. 
what is, 96. 
sudden^ may be inevitable accident, 100. 

FOG-SIGNALS, 

regulations concerning, 96. 

FOREIGN SHIP, 

whether bound by custom of English river, 54. 
to what extent bound by English statutes, 178. 
municipal regulations disregarded in Admiralty Court, 187. 

FREIGHT, 

how far liable to Admiralty arrest, 8, 168. 
lost by collision recoverable as damages, 155. 
what deductions to be made from, 155. 

GIVING WAY, 
definition o:^ 33. 

HALF DAMAGES, 

Admiralty rule as to, 3. 

HARBOUErMASTEE^ 

compulsory, operates like pilot, 137. 

HOVE-TO, 

whether vessel hove-to is treated as if at anchor, 59. 

duty of vessel in that position, 60. 

HULL, 

rules as to compulsory pilot for, 131. 
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INEVITABLE ACCIDENT, 
definition o( 98. 
examples o^ 99. ^ 

INFERIOR COURTS, 
juiiBcLiction o^ 194. 

INTEREST ON OUTLAY, 
allowable as damages, 153. 

JAMMING OF CABLE, 

tieated as inevitable aoddent, 100. 

JURISDICTION, 

of Admiralty Court, extent of, 188. 
common law courts, 191. 
Conrt of Chancery, 192. 
Court of Session, 194. 
inferior courts, 194. 
Board of Trade, 195. 

LACHES, 

effect of, 222. 

LAUNCH, 

notice of, must be given, 62. 

during, other vessels must keep clear, 62. 

what is adequate notice of, 65. 

LIABILITY OF SHIPOWNER, 
principles regarding, 7. 
does not extend to wilful collisions, 7. 

LICENSE OF PILOT, 
regulations as to, 136. 

LIGHTS, 

customary sea-law as to, 78 — 80. 

with reference to, vessel hove-to is treated as vessel under 

way, 79. 
statutory regulations, 80 — 85. 



llGBTS—ieontinued). 
proper position o^ 86. 
onus prohandi as to canying of, 87. 
excuses for not canying, 89—90. 
if carried away, must at once be replaced, 91. 
steering, how a£fected by position of ligbts seen, 92. 
effect of mistake &om accidental extinction of, 94. 

LIMITATIOl^ OF LIABILITY, 
by Act of Parliament, ITl. 
does not apply to costs or interest, 174. 
each collision to be taken separately, 176. 

LIVEEPOOL, 

rules as to compulsory pilotage for, 126. 

LOCAL CUSTOMS, 

do not justify departure from sea-rules, 47. 
exceptions to this rule, 49 — 51. 

LONDON, 

rules as to compulsory pilotage for, 120. 

LOOK-OUT, 

want of proper, effect o^ 67. 

what is proper look-out, 68. 

lese essential for ship closehauled on the starboard tack, 68. 

LORDS, HOUSE OF, 

decisions ol^ binding on Admiralty Court, 2. 

MAIL CONTRACT, 

--no excuse for excessive speed, 71. 

MBASURE OF DAMAGES (see Damages). 

MISSING STAYS, 

in what cases an excuse for collision, 100. 

NARROW CHANNEL, 
what is, 51. 
steering rules for, 46 — 66. 
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NARROW CHANNEL— (tfon^mneeO. 
extinct statutoiy role for, 46. 
duty of tog in, 52. 
role in riven having strong cuirenta^ 56. 

NEWCASTLE-UPON-TYNE, 

roles as to compulsoiy pilot for, 135. 

ONUS PROBANDI, 

principles with regard to, 214. 

rests with ship which rons into one at anchor, 58. 

as to proper notice of launch, 65. 

carrying of lights, 87, 

immateriality of aheence of light, 88. 

compulsory pilot, 107, 125. 

OVERTAKING A SHIP, 
rules for steering, 24. 

PASSENGERS, 

claim for effects o^ lost by collision, 158. 

loss of life or personal injury, 158. 
costs of maintenance, 155. 

PASSENGER STEAMERS, 

exemptions for compulsory pilotage, 124. 

PILOT, 

compulsory, ship not liable for fault o^ 103. 

but must be fault of pilot alone, 106. 
responsible for bringing to, aud getting under wei^^ 
not responsible for coming out of dock, 108. 

nor for proper trim of ship, 109. 
taking steam, 109. 
sending down yards, 109. 
giving orders fix)m on board tug, effect of^ 110. 
in what cases master should supersede pilot. 111 — 113. 
may be compulsory, though selected ^m several, 137. 
what is the test of compulsoriness, 114. 
general legislation as to, 115. 
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TILOT.-^coneinued). 

exemptions from compulsion to take pilot, 118. 
pilotage certificates for master or mate, 121. 
local legislation as to London, 122. 

Liverpool, 126. 
Hull, 131. 

Newcastle-upon-Tyne, 136. 
license o^ regulations as to, 136. 
compulsory harbour-master operates as, 137. 
personal liability oi^ 138. 

PLEADmGS, 

present rules as to, 203. 

principle o^ all facts relied on are to be set out from the 

outset, 205. 
what facts are to be thus set out> 206. 
court proceeds secundum allegata et probata, 207. 
effect of admissions in, 208. 

POKTING HELM, 

time when it should be done, 27. 

PBELIMISrAKY ACTS, 
regulations as to, 204. 

PEOCEDUEE, 

in personam, 190. 

EOOF, 

general modes of, in Admiralty, 210. 

to arrest, 167. 
MF' 

^ lEAE AND MEECHANTS, 
reference to, 216. 
rules for their procedure, 216. 
13. of objections to their report, 217. 
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EELEASE OF SHIP, 

regulations with regard to, 200. 
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SEPAIBS, 

cost of (see Damaqeb). 

liability o^ 6. 

EIYEE (see Kabbow Chaknel), 
local cnstoms in, effect o^ 47. 
foreign ship, how far bound by custom of, 54. 
having strong current, steering role for, 56. 

EIVEB STEAMEB, 

is not '* sea-going ship^" 86. 

SAILmO VESSEL, 

speed o^ during fog, 73. 
rules as to lights for, 83. 

SAILS, 

must in some cases be used to asedst the action of ^the 
helm, 27. 

SALVAGE, 

loss of expected, recoverable as damages, 159. 
costs of resisting exorbitant claim for, 159. 

SEA-GOmO SHIPS, 
what are, 80, 86. 

SHIP, 

rule for determining value oi^ 142. 

sunk and raised again, measure of damages, 146. 

in fault, liable to arrest, 6. 

must be bailed or will be sold, 6. 
liability to arrest continues even after sale with- 
out notice, 6. 
not liable for criminal or wilful misconduct of the mas- 
ter, 7. 

SHIP-LAUI^GH (see Launch), 

SPEED, 

excessive, effect of, 69. 
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STARBOARD-TACK, 

ship closehauled on, must generally keep her course, 17. 
exceptions, 18. 

STATUTES, 

interpretation of, 2. 

STATUTORY REGULATIONS (see Lights, Steering, &c.). 

STAYS, 

vessel in, like one at anchor, 61. 

precautions to be taken before throwing ship into, 61. 

STEAMER, 

going alone, treated as ship going free, 28. 
to give way to sailing vessel, 29* 
by going astern, 31. 
in case of doubt, engines to be slackened, 32 — 44. 
excessive speed of,- 71, 72. 

when towing, how far different from when alone, 37. 
rules as to lights for, 82. 

STEERING, 

how affected by position of lights seen, 92. 

STEERING RULES, 

for sailing vessels at sea, 7 — 27. 
common sea law, 11. 

summary of rules, 16. 
statutory regulations, 20 — 24. 
differences between the two, 24. 
exceptional circumstances, what, 26. 
for steamers and ships in tow at sea, 28 — 45. 
for narrow channels, 46—66. 

THIRDS (see Damages). 

TONNAGE, 

rules for determining, 176. 

TOWING STEAMER (see Tug). 

R 
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TRANSFER, 

of ship does not do airay with liabQitj for collision 

damage, 6. 
of soitSy in what cases admissibley 193. 

TRINITY PIASTERS, 

roles as to employment o^ 215. 

TRINITY RULES, 
for steamers^ 29. 

simply declaratoiy of existing nautical customs, 34. 
extinct rule for narrow channels, 46. 

TUG, 

while towing, not always treated as steamer going alone, 

37. 
ship towed and tug treated as one vessel, 38. 
when ship in tow meets vessel closchauled on port-tack, 

both should give way, 39 — 43, 
duty of^ when in narrow channel, 52. 
is servant of ship towed, 43. 
ship-owner may recover over against, 44. 

VALUE OF SHIP, 

ordinarily, is her market price, 142. 
exceptional cases, 143. 

VIVA VOCE EVIDENCE, 

to what extent admissible, 210. 

WATERMAN, 

recommended by compulsory pilot, is owner's servant, 138. 

WILFUL COLLISIONS, 
ship not liable for, 7. 



THE END. 



PKUTTBD BT C. W. STBYBSS, 6, OKKAT QUBSlT 8T , LOTCOLll'S INN FIBUM. 



I 

\ 



* * 



ri 



}rt-a^ 



m 






WORKS PUBLISHED BY STEVENS AND SONS. 



!; 



M fmc, this boot nho"M be returofH 



actice 

Aq\ and 
Jiy, By 



Sweden, 
Switzerland, 
United States, 
"Wurtemburg. 



Manual of Equity Jurisprudence, founded on ** Story's Commentaries" and 
" Spencers Equitable Jurisdiction," and comprising in a small compass the Points 
of Equity usually occurring in Chancery and Conveyancing, and in the General 
Practice of a SoUcitor. By JOSIAH W. SMITH, Esq., B.C.L., one of Her 
Majesty's Counsel. Eighth Edition. In 12mo. 1866. Price 12«. cloth. 



i 



Thring's - — 

of Joini 

the FciBi 

U£NR\ Th..».,o, J, , ^e,. ^ » later- at-L»w": Par- 

liauientary Counsel to the Home Office, second Edilian. A^ano. 18<)7. Price 16*. 

Cuddon'8 Copyholds — A Treatise on the Copyhold Acts 

and Law of Enfranchiflement thereunder. By JAMES CUDDON, Esq.. Banister- 
at-Law. 8vo. 1866. Price 10». 6^. ^ ^ 

Cooke on Inclosures.— The Acts for Facilitating the 

Indoeure of Commons in England and Wales ; with a Treatise ob the Law of 
Rights of Commons in reference to these Acts, &c. Y^ith Forms, as settled by the 
Inclosare Commissioners. By G. WINGROVE COOKE, Esq., fiarri^fcer-at- 
Law. Foorth Edition. 12mo. 1864. Price 16t. doth. 

Stephen's Principles of Pleading.— Seventh Edition. By 

F. F. PINDER, Esq., »irrigter-at-Law. 8vo. 1866. Piioei6». 

Bussell on Crimes and Misdemeanours. — Fourth Edition. 

By C. S. GREAVES, Esq., Q.C. 8 vols, royal 8vo. IsJa. Price 5^. 15«. ed. 
cloth. 

Smith's Mercantile Law — Seventh Edition. By G. M. 

DOWDBSWELL, Esq. Royal 8vo. 1865. Price 1/. 16«. cloth. 

Phillips's Law of Copyright. —The Law of Copyright in 

Workfi of Literature and Art, and in the application of D esigne. With tJw 
Statutes relating thereto. By CHARLES PALMER PHILLIPS, of Lincoln's 
Inn, Esq., Barrister-at-Law. In 8to. Price 12«. cloth. 

Braithwaite's Oaths in Chancery. — A Manual for the use 

of '* Commissioners to administer Oaths in Chancery ;" being a collection of officially 
recognized Forms of Jurats and Oaths, with Explanatory Notes and Obserrations. 
Second Edition. By THOMAS W. BKAITHWAITE, of the Reconl and Writ 
Clerks' Office. Fcap. 8to. 1864. Price 'ds. 6(2. cloth, lettered. 

The Law relating to Mines, Minerals, and Quarries in 

Gieat Britain and Ireland ; with a Summary of the Laws of Foreign States, and 
practical directions for obtaining GoYCTnment Grants to work Foreign Mines. By 
ARUNDEL ROGERS, Esq.. of the Inner Temple, Barrister-at-Law. In 8yo. 1864. 
Price 308. cloth. 

Levi's Commercial Law. — International Commercial Law. 

Being the Principles of Mercantile Law of the following and other Countries, viz. : — 
England, Scotland, Ireland, British India, British Colonies, 

Austria, Denmark, Hans Towns, Portugal, 

Belgium, France, Italy, Prussia, 

Brazil, Germany, Netherlands, Russia, 

Buenos Ayres, Greece, Norway. Spain, 

By LEONE LEVI, Esq., F.S.A., F.S.S., of LincolnVInn, Barrister-at-Law, Pro- 
fessor of the Principles and Practice of Commerce at King's Collie, London, &c. 
In 2 Tols. royal 8vo. Price 35«. cloth, lettered. 

Pritchard's Admiralty Digest. — Second Edition. By 

R. A. PRITCHARD, D.C.L., and W. T. PRITCHARD. With Notes of 
Cases from French Maritime Law, by ALGERNON JONES^ in 2 vols. Royal 
Svo. 1S65. Price 3/. cloth. 

Chancery Costs. — A Treatise on Costs in Chancery. By 

GEORGE OSBORNE MORGAN, M.A., and HORACE DAVEY, M.A., ( 
Barristers-at-Law. With an Appendix, containing Forms and Precedents of Bills t 
of Costs. In 8vo. 1865. Price 11, Is, cioth. 

Smith's Manual of Equity Jurisprudence, 1866. — A I 



ifi 



! 



.f I 



^- ' i 



I • • 
• I . 



t 



I 

.'■I 



'•,; 

& 




WORKS PUBLISHED BY STEVENS AND SONS. 



:e on Cr 

tracts, by ^ 
Law. In 8^ 

ideaux's 1 

tions on its 1 
and JOHN 3 
royal 8vo. ' 



FF ALXQRt 

TIm Minlrslly liMf of ooMslon 

SiMitofd LJMf 




"the Law of Con- 

dle Temple, Barrister-at- 

fy with Disserta- 

SDERICK PRIDEAUX, 
risters-at-Law. In 2 vols. 



^enhow's mapprng^ imw 



^J^l^l^ 



ti. — ^A Concise Trea- 
tise on the Law governing the Interests of Shipowners, Merchants, Masters, 
Seamen, and other Persons connected with British Ships ; together with the Acts 
of Parliament, Forms, and Precedents relative to the subject, being specially in- 
tended for popular Use in Seaport Towns. By WILLIAM THOMAS GREEN- 
HOW, of the Middle Temple, Esq., Bamster-at-Law. 1 vol. Svo. 1863. Price 20jf. 

oloth. 

« 

Manual on Bankruptcy— By JosiahW. Smith, B.C.L,, 

Q.C. In 12mo. 1864. Price 5^. cloth. This work is designed as a First* Book 
for Students, and as a useful Summary for Practitioners. 

Treatise on Martial La^, as allowed by the Law oi 

England in Time of Rebellion. With Practical Illustrations drawn from th( 
Official Documents in the Jamaica Case, and the Evidence taken by the Koyal 
Commission of Inquiry. With Comments, Constitutional and Legal. By W. FJ 
FINLASON, Esq., of the Middle Temple, Barrister-at-Law. In 8vo., price 12«. clothJ 

imith's Action at Law. — An Elementary View of the 

Proceedings in an Action at Law. Ninth Edition. Adapted to the present 
practice, by S. PKENTICE, Esq., Barrister-at-Law. 12mo. 1866. Price 
12s. cloth. 

'angements between Debtors and Creditors under the 

Bankruptcy Act, 1861. A Collection of Precedents with an Litroduction and 
Kotes and a Digest of Cases. By J. P. DE GEX, of Lincoln's Inn, Esq., one of 
her Majesty's Counsel, and RICHARD HORTON SMITH, of Lincoln's Inn, 
Esq., Barrister-at-Law. Royal 8vo. 1866. Price ISs. cloth. 

*he Contract of Pawn, as it exists at Common Law, and 

as modified by the Pawnbrokers' Acts, the Factors' Acts, and other Statutes. ^''^ 
FRANCIS TURNER, Barrister-at-Law. In 12mo. 1866. Price 5». cloth. / 

^ervis on the Office and Duties of Coroners, with f 

and precedents. By W» N. WELSBY, Esq. Third Edition, by C. W. ^ 
Esq., Barrister-at-Law. In 12mo. 1866. Price 12«. cloth. 

icott's Costs in Common Law» Conveyancing^ 

of Costs in the Superior Courts of Common Law, the New 
and Divorce, also in Parliament, the Crown Office, and the<D|r 
Office, and in Bankruptcy, Insolvency, Conveyancing, Qr 
Circuit and at Sessions, &o., including Costs of Intei;^ 
under the Common Law Procedure Acts (1852 and If 
1855. By JOHN SCOTT, Esq., Barrister-at-Law. 
11860. Price U cloth. 




^ 

V 



# 



# 



" Taxation of Ck)st8. In re Foster. Yice-Chaiicel 
|a competent authority upon the subject."— TVmef, J^ 

[iamentary Costs, Eelati 

Petitions, and Appeal Causes ; 

VARD WEBSTER, Esq., 
^nd to the Examiners for Bin 
*rice 128, 6d. cloth. 

law of Contrae 

Luthor of " Leadiuj 
lition. By JOH 
b-Law. 8vo. 




c^ 






^ 




/ 




